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The Way to Preserve Trial by Jury 


Jury trial is in much the same predicament as a patient on the operating 
table who listens to a spirited controversy between two surgeons. In the case 
of jury trial it is not necessary to agree wholly with either of the contending 
sides. The question should not be jury trial as it is versus abandonment of 
jury trial. We speak now of the jury in civil causes. Ours is the only country 
in the world which permits jury trial in suits at law as a right. Throughout 
the British Commonwealth of Nations and British dependencies there is no 
difficulty because with them the use of the jury in actions at law is on precisely 
the same footing as the use of the jury in chancery matters. Our constitutional 
guaranties have prevented us from advancing to this plane of good sense. 

In all other nations in which juries are used in civil trials their use lies in 
the discretion of the trial judge. We are revolting against the expense and 
the delay inherent in jury trials as we know them, Sixty dollars a day, while 
it does not fairly compensate jurors, is probably the average cost of a jury, 
though it does not include the cost of extra jurors and officers. Recent studies 
of litigation in Massachusetts and New York show that the cost of operating 
the civil courts amounts to more than the verdicts awarded in half of the cases. 
But this is not the worst showing. It is far worse, in all large centers, that 
jury trial takes about 350 per cent more time than trials to the court. In the 
cities the civil jury, quite aside from cost and uncertainty and appeals and 
retrials, is the fecund mother of congestion and delay. 

The same facts may lead to an equitable remedy without jury trial or an 
action at law with a jury. We may think that we comprehend this anomaly, 
but we: find it difficult to explain it to a French lawyer. 





Now it appears that there are many causes entitled to jury trial as of right 
which are manifestly unsuited to such procedure. A large share of all com- 
mercial disputes fall into this classification. In England and Canada it has 
long been customary to try most contract cases without a jury. If a cause 
arises which appears to justify the use of a jury it may be had in the discretion 
of the court. 

Deprived of this sensible solution we invent ways to avoid jury trial. 
Aside from arbitration our invention has not yet gone much farther than shift- 
ing all or part of the cost to the litigant who demands jury trial. California 
illustrates how a constitution may be interpreted in the interests of efficiency. 
In that state a party gets his jury by paying in advance $40 and if the jury is 
not through on the first day he pays $24 on each succeeding day. This is a 
rough way of accomplishing good. The burden will fall unequally on the rich 
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and the poor. That it will greatly discourage the demand for jury trial is to be 
presumed, If the jury is intrinsically an aid to justice in certain cases, as, for 
instance, those involving personal injury, libel or slander, there will be a loss 
in some instances, while in the same court a contract action involving complicated 
accounting and expert testimony may be burdened because one party wants to 
secure all the advantages inherent in a game of chance. 

We adopt other ways to reduce the cost of indiscriminate jury trial. In 
Virginia many cases are tried with five or seven jurors. In a number of states 
fractional verdicts are permitted. Restoring jury trial to the dignity it pos- 
sessed when judges all had power to comment upon the evidence is on the 
way, but it comes slowly. 





The solution of our troubles obviously lies mainly in repealing the guar- 
anties and leaving to trial judges the discretion to grant or to refuse jury trial. 
We have heard of no writer or orator taking this stand, doubtless because it 
is considered too difficult. But agitation concerning jury trial—controversy 
over what is to be done to the patient on the operating table—will go on, and 
the time may not be distant when the experiment of putting jury trial on a 
rational basis, even though it involve constitutional amendment, will be made. 


Opposition will come mainly from the bar. But in various quarters lay 
opinion is developed and will be a growing factor in reform. A straightforward 
explanation to any lay group concerning the mastery of the jury problem in 
other English speaking lands will prove persuasive. Laymen will understand 
that the jury is costly, productive of delay, and in many cases inferior. They 
will be wholly contented to see the question of modes of trial made a matter 
of discretion. 


We are fortified also by the experience of Louisiana, a state whose con- 
stitution is silent as to jury trial in civil cases. Under statute it is made per- 
missible in certain cases and is virtually limited to tort actions. The result 
is that there is no problem of jury trial reform in that state. The courts exercise 
a needed power in making corrections on appeal so that one trial is sufficient. 
In trial courts the law of evidence is simple, reasonable and constructive, as 
it is in English courts. (Readers should turn to vol. xiii, no. 2, of this Journal 
and note what Mr. J. Kenton Bailey has written as to jury trial in Louisiana.) 


The secret of the evil inherent in the absolute guaranty of trial by jury 
lies in the fact that in most cases one party fervently desires delay. There 
could be ho weaker defense of a system, whether it be good or bad. 


As for jury trial in criminal cases, we do not find this situation of one 
party always anxious to defer a decision. Where the option is given to waive 
the jury many respondents prefer trial by a judge for obvious reasons; the 
prosecutor is always acquiescent, though his consent should not be essential. 
In Maryland trial by a judge is a constitutional right. In a few years the 
waiver of jury trial has spread from one state to ten and in our campaign to 
expedite criminal trials we shall see it spread rapidly to more states. The jury 
remains for use in all cases in which it has'a use. That is the sort of a guar- 
anty a constitution should give. 


What we have had is an eighteenth century procedure with nineteenth 


century perversion. But only a short step would put us on a par with modern 
procedure in modern nations. 








The Lawyer’s Chief Interest in Jury Trial 


Most of the obvious defects in the administration of our law 
in the conduct of trials, arises out of the necessity of having some 
theoretically safe “step-down transformer” for the jury. Our law 
treats it as the palladium of our liberties for all theoretical pur- 
poses; and, inconsistently, in practical administration, regards it as 
the most easily disarranged mechanism in the whole machine, sub- 
ject to be misguided by the slightest departure from the established, 
but frequently ill-understood, procedure.—Charles A. Boston. 


In the United States district courts for the 
Southern and Eastern Districts, State of New 
York, the practice has been adopted of quali- 
fying jurors through questions propounded by 
the trial judges. Advocates may request ad- 
ditional questions. A point is made of in- 
cluding in the questioning the extra jurors 
in the courtroom who may be needed in case 
any in the box are disqualified. 

“The members of the federal bar, we be- 
lieve, generally speaking, now are of the opin- 
ion that the juries so obtained are as compe- 
tent, fair and impartial as those selected after 
long and laborious individual examination of 
jurors.” So say former federal judge Edwin 
L. Garvin and Mr. Edwin T. Murdoch, joint 
authors of an article in the January-February 
number of The Panel. As to the considerable 
saving of time there can be no doubt what- 
soever. 

These observers submit also the following 
interesting opinion: 

“Obviously, no set of questions devisable or 
propoundable by counsel or the court could be 
effective to ascertain, except in the most super- 
ficial degree, the inclinations, character or psy- 
chology of a prospective juryman. Eminent 
psychiatrists might continue their efforts along 
these lines for days without producing results 
which would assure counsel that a juryman, when 
he came to consider the case. would dispose of 
its issues in one way or another.” 

That the first twelve men summoned to the 
box will render as good a verdict as those 
selected after prolonged questioning is be- 
lieved by Messrs. Garwin and Murdoch, and 
it seems reasonable. The time-consuming 
inquisition is not intended to improve the 
quality of the verdict from the objective point 
of view. Counsel have no direct interest in 
furthering impersonal justice nor in saving 
the court’s time. Their one and appropriate 
interest is in securing the verdict which their 
clients wish. They scorn the knowledge of 
psychologists and psychiatrists but are fully 
convinced that they “know human nature.” 
Is it not obvious that two motives underlie 
their fondness for unlimited exploration? One 
is to pick out if possible the egotistical, or 
skeptical or critical juror and dismiss him if 
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necessary by a peremptory challenge in order 
to make the entire jury one susceptible to 
emotional appeals or confused issues, The 
other is to “educate” the jury. This is a very 
fine art. It might be called the flower of 
American advocacy. It is to imbue the jury 
at the outset with prejudice or sophistry, 
sometimes to inculcate belief that community 
feeling is a higher law than that in the stat- 
ute books. 

Whether this analysis is correct or false, 
it is obvious that there must be reasonable 
limitation upon questioning if jury trial is to 
serve a practical purpose in the trial of all 
the cases on a congested jury calendar. 

That lawyers’ feelings will suffer is in- 
evitable. To them the suggestion is made that 
the only important factor for them in the long 
run is public confidence. If they win cases 
by an unwearied acuteness which makes it 
very clear to the jurors, the witnesses and 
the public that their clients’ interests are 
placed higher than a conscientious regard for 
impersonal justice, they lose more than they 
gain. They: may even lose the confidence of 
their successful clients. 

This is probably the most important matter 
involved in the entire discussion of jury trial 
as we have it. A majority of citizens know 
little or nothing of lawyers and their work 
except that which they observe in the court 
room. Where they observe good manners, 
respect for opponents and for the court, they 
form favorable opinions of the law and its 
practitioners. Where they observe resort to 
every kind of subtle trickery which a man- 
acled judge must permit, they inevitably come 
to look upon the law as a bag of tricks and 
lawyers as a profession of tricksters. 

After all is said the greatest interest the 
lawyer can have must lie in being known as 
a decent, useful, dependable sort of person. 
Most lawyers measure up to this standard, 
and beyond it, with an erudition which the 
public can never appreciate. And yet many 
of them, in a blind way, submit to stultifica- 
tion by giving countenance to a game which 
finally can benefit only some brawling litigant 
whom they inwardly despise. 








State Department of Justice Needed 


As Jury Trial Wanes Prosecutor Becomes Main Reliance in Law Enforce- 
ment— Office of Prosecutor Calls for Thorough Overhauling 


The notion that jury trial is a dominant 
factor in criminal law administration has been 
thoroughly deflated. In both England and 
the United States only a small percentage of 
all criminal cases are tried to a jury and 
the tendency to avoid jury trial is increasing. 
But it appears that we have reached this situ- 
ation because of different causes. In most of 
our states jury trial practice was long ago 
perverted. The jury was deprived of guid- 
ance by the judge. Without proper super- 
vision of the process of selecting jurors those 
best qualified were not called, or were able 
to be excused from serving. . Limitation of 
the judge’s powers resulted in greatly increas- 
ing the power of advocates. The quality of 
the jurors’ minds invited emotional appeals 
and flimsy arguments. Trials became con- 
tests between lawyers and consumed so much 
time that in populous centers calendars be- 
came congested, with the resultant evils of 
bail bond sharks and crowded jails. From 
start to finish the practice was admirably 
adapted to wearing out the state’s witnesses. 

Under these conditions it was but natural 
that the prosecutor should endeavor to clear 
the calendar without jury trial, and this he 
has done by making it appear advantageous 
to respondents to plead guilty. Ordinarily 
they are guilty, but their sentences are often 
made lighter than they should be through 
bargaining to save time. And in some cases 
the prosecutor has ample excuse for his choice 
due to the lack of sufficient evidence, which 
is likely to be caused by undue delay. 

Inefficiency on the part of the police or th: 
prosecutor’s office, and the loss of evidence, 
together with straw bail, obliges the prose- 
cutor in many instances to abandon prosecu- 
tion. A recent survey of felony cases in 
Virginia has shown that in 1927 the per- 
centage of convictions was seventeen; there 
were acquittals in fifteen per cent of the cases 
tried.1_ In some of our large cities jury trial 
is even less a factor than in Virginia, which 
has no large cities, no calendar congestion, 
and a grade of administration probably higher 
than the average state. 

While in civil causes we are developing 
means for avoiding jury trial by substitution 
of more efficient methods, the jury is dimin- 
ishing in usefulness in the field in which it 
has been considered of the highest value—the 

1Criminal Justice in Virginia, by Hugh N. 
Fuller, the Century Company, N. Y. C., 1931. 
This survey of the operation of the felony 


courts in Virginia affords an excellent insight 
into the trend of affairs in a typical state. 


determination of guilt or innocence. The 
prosecutors are not to be blamed exclusively 


‘if these facts are to be deplored. With few 


exceptions they do the best they can, under all 
the conditions, to bring the guilty to punish- 
ment. 

In England avoidance of jury trial to an 
even greater extent has come about, but from 
causes which do not involve censure. There is 
no belief in England that juries are not re- 
sponsible. There is no undue delay or cal- 
endar congestion. There is no complaint as 
to the agents of prosecution. The change has 
come about because a waiver of jury trial 
is found to be advantageous both to state and 
to the respondent. 


Why Jury Trial Is Waived in England 

To begin with the English police system in- 
sures expert work in securing evidence. Wit- 
nesses are not put in fear, nor are they worn 
out by frequent attendance upon court ses- 
sions. It is obvious that the state has nothing 
to fear from jury waiver. That respondents 
should have come to prefer trial without jury 
is a significant thing. To begin with they 
have strong reasons for thinking, when they 
are guilty, that conviction is certain. They 
doubtless also believe that it will go harder 
with them if they resist to the uttermost. 
They are informed that they have a right 
to jury trial, but waiver will permit of a 
more speedy disposition. Straw bail is not 
obtainable. They do not relish confinement 
in jail. But most of all they have confidence 
in the inferior courts which stand ready to 
try their cases almost immediately. 

The biggest factor of all in the prompt 
and economical disposal of criminal cases lies 
in the character of the inferior courts. In 
England these tribunals have been raised to 
such a high standard of efficiency that the 
government has given them permissive juris- 
diction of all but a few of the most serious 
offenses. At the present time more than nine- 
tenths of all indictable cases are actually be- 
ing disposed of under jury waivers in inferior 
courts. ‘That explains to a considerable ex- 
tent why so few high court judges are needed 
in a nation of about forty millions. 

There are one hundred and eight boroughs 
(including all the large towns) having “quar- 
terly sessions.” The judges of this court 
must have been barristers for five years; they 
are appointed for life. But this force could 
not account for the present situation. The 
lay magistrates are by long odds the most 
important factor in law administration. 
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There are more than 25,000 magistrates in 
England and Wales. Their services do not 
cost the public a ha’penny. They are ap- 
pointed for life by the lord chancellor. The 
honor of this service is such that few worthy 
men or women would decline. That makes 
it an easy matter to select persons of char- 
acter and good judgment. There are always 
enough in every county and borough so that 
the work is not onerous. The magistrates 
in each county and city have their own or- 
ganizations and arrange readily for terms of 
service which conflict but little with their 
personal affairs. 

The justices never sit singly. There may 
be two, three or four sitting together. Their 
clerk is an experienced official, often a lawyer. 
What is needed in the magistrates is not 
knowledge of the law’s intricacies but hon- 
esty, good sense and an understanding of 
human nature. 

Of course the lay magistrates dispose of 
virtually all the non-indictable cases, as well 
as a great majority of those which we classify 
as felonies. In the large area of the London 
metropolitan police district there are twenty- 
seven professional magistrates on salary, who 
had been barristers for at least seven years 
before appointment. In other cities there are 
seventeen professional magistrates, of like 
qualifications, who are called stipendiaries. 
They have no larger jurisdiction than lay 
justices except that they may sit singly. They 
are always on duty and to them go cases out 
of the ordinary run which specially involve 
legal problems. 

It will be seen that malefactors of all de- 
grees in England find themselves confronted 
with judicial officers prepared to dispose of 
cases with certainty and despatch. In the 
lay magistrates, who acquit or sentence most 
of them, the wrongdoers find a solid wall 
of intelligent, competent, understanding citi- 
zenship. It would seem safe to hold that a 
strong reason for waiver of jury trial lies 
in the belief on the part of accused persons 
that they will find all the opportunity they de- 
serve to present their defenses before judges 
who will give due consideration to any miti- 
gating circumstance.” 


2In an article concerning eriminal justice in 
Birmingham, England, published in this Journal, 
Vol. XI, No. 6, there is a fairly thorough ac- 
count of the way lay magistrates perform most 
of the criminal court work in a city of one 
million, and the reduction of crime under this 
system. 

It may be observed that one of the few argu- 
ments offered in defense of jury trial is that it 
educates a mass of citizens in respect to the 
administration of justice. Contrast this with the 
English system, which is founded upon the ex- 
pert training of a small army of its best citi- 
zens, who actually administer nearly all the 
criminal justice in the realm. The rest of the 
people who most need education as to the 
majesty of the law are the delinquents, and 
they receive in the magistrates courts an edu- 


Prosecution Not a Problem in England 

So much for the retirement of jury trial. 
In our country it has been attended by a 
great increase in the prosecutor’s powers. 
Not so in England. Traditionally, prosecu- 
tion in the mother country was a matter of 
private initiative and expense. There is still 
a considerable use of privately employed 
prosecutors, but provision is made for their 
pay, and for the pay of witnesses, by the 
counties. While some criticism is visited upon 
this system, there is no prospect that it will 
be abolished. It has been much narrowed 
by the employment of public prosecutors in 
all cases in which the government has an in- 
terest. The attorney general and _ solicitor 
general, and especially the director of public 
prosecutions, have supplanted private prose- 
cution to a large extent, and the last named 
official has the right to intervene in any case. 
But the most significant fact is that in virtu- 
ally all the less important cases, and many 
which we would rate as important, there is 
no prosecutor. The police, having secured the 
evidence, act as prosecutors, and may be as- 
sisted by the clerks of court. In London the 
police have professional prosecutors in their 
employ to take charge of the more involved 
cases. Throughout England there is a di- 
versity of practices, some ancient, some re- 
cent, but all adapted in a most flexible fashion 
to meet practical needs, and at a minimum of 
cost. In England the movement away from 
jury trial appears to have had no effect in th« 
field of prosecution.® 

In relieving injured persons from the bur- 
den of prosecuting our country followed the 
continental theory, which is that every of- 
fense against law is an offense against sov- 
ereignty. There is no prospect that we shall 
depart from this theory. What we must do, 
however, is to understand the prosecutor’s 
office and powers and provide for expert, un- 
partisan and responsible performance. 


Reforming the Office of Prosecutor 
The only qualification required for candidates 
for the office of prosecutor is that they be law- 
yers.* That obviously is not enough. It is 


cation which is impressive. The lay magis- 
trates also serve as expert observers of police 
work. With us most worthy citizens hope to 
avoid jury service because it is onerous. They, 
and all the litigants and witnesses, learn from 
jury trials that the main object of lawyers ap- 
pears to be that of winning cases by shrewd- 
ness and eloquence. Until we reform jury trial 


it will afford education only of a negative 
quality. 
The whole story of prosecutions in England 


is set forth in Criminal Justice in England, by 
Pendleton Howard, Macmillan Company, N. ; 
C., 1931. The book also gives a good descrip- 
tion of the nation’s criminal tribunals. 
4Speaking roughly the average state popula- 
tion is 2,500,000 and there are about sixty prose- 
cutors in the average state. Every prosecutor 
nominates himself and succeeds in getting 
elected (even where the non-partisan ballot pre- 
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timely that we require such candidates to be 
of mature age and experienced in the trial of 
cases. And the office should be made one 
which is attractive to the kind of lawyers 
who could best fill it. One of the complaints 
made concerning prosecutors is that they are 
partisan. We do not construe this to mean 
that they commonly favor delinquents who 
vote the party tickets which they support. 
They are partisan in the sense that they have 
great value to practical politicians and are 
frequently subject to solicitation by them; 
and that their party is of great value to them. 
On one side the prosecutor, even before elec- 
tion, is one of the most effective campaign- 
ers for his party. On the other side he finds 
his appetite for office whetted and the pub- 
licity of his office readily capitalized in sup- 
port of his political ambition. It is not so 
much weakness because of partisanship, 
though that is sometimes uppermost, as the 
fact that the prosecutor very generally is 
made a politician by the very nature of his 
office. His decisions, made in countless in- 
stances, weigh far more in the administration 
of criminal justice than those made by judges 
and jurors, and in many of them he acts as 
an agent with personal interest. 

This situation can be changed, and must be 
if we are to have efficient and responsible 
criminal justice. 

It is of course absurd that any office call- 
ing for expert knowledge and experience 
should be filled by the direct choice of the 
entire electorate. And if there is one office 


vails) through political effort. Most of them 
start with no special knowledge of crime. 
They are not part of the judicial establishment 


as prosecutors. They have no relations with 
each other and no supervising authority. Their 
most important work lies, not in prosecuting 
sensational cases before a jury, but in de- 


cisions which are necessarily 
sonal policy and discretion. 
able only to the sovereign electorate. They 
rarely wish to hold the office longer than is 
necessary to acquire a larger private practice 
or some more profitable public job. Notwith- 
standing that limited ambition, a goodly share 
of them are forced out by other candidates. 
Terms are short and prosecutors are constantly 
on the firing line. Not only is it impossible 
for the public to determine whether the office 
is being administered efficiently, but it is equally 
impossible for the judges to know with assur- 
ance in many instances, owing to the division 
of responsibility between the prosecutor, the 
police, the grand jury, the trial jury and the 
rules of procedure. There is not the slightest 
semblance of a standard of efficiency. 


matters of per- 
They are account- 


which more deserves a proper mode of selec- 
tion than others it is the office of prosecutor. 

But assuming the requirement by law of 
appropriate qualifications and expert selec- 
tion there is still needed something to pre- 
vent frequent changes in personnel. There 
must be adequate pay and such security of 
tenure that the incumbent will assume prose- 
cution as a career, rather than as a form of 
professional advertising and a stepping-stone 
to more lucrative positions. 

States Need Departments of Justice 


Even that is not enough. It would immeas- 
urably improve the quality of personnel and 
performance. But the highest service, the 
fullest devotion to prosecution, will come only 
through giving prosecutors unified organiza- 
tion throughout the state, so that pride of ac- 
complishment will develop along with esprit 
de corps. 

The trend at present is clearly toward uni- 
fication of policing along state lines. Our 
accustomed system has completely broken 
down. We are gradually creating a semi- 
military organization, with every unit in touch 
with headquarters. This will in time go far 
to prevent crime and to bring offenders to 
punishment. Along with the unified state and 
local police system we need a unification of 
the state’s prosecutors. We may be pardoned 
for thinking of these forces in terms of the 
military because they must serve in the con- 
stant war waged by society for its protection. 

There gocs. naturally with these conclu- 
sions the assumption that the prosecutors must 
have a state head with supervisory powers. 
Or, to state it in political terms, we must have 
for every state a department of justice, one 
free from local politics, expert, and made 
responsible by unity and the honor which 
comes from successful public service. 

It will do no good to criticize prosecutors 
individually or in the mass. With few ex- 
ceptions they are doing quite as well as we 
should expect them to do. They are usually 
alert and faithful during the short periods 
they serve and often they demonstrate ability 
later in other positions. The nature of the 
office was well enough conceived for pioneer 
times. While wholly unfit now in most lo- 
calities such values as it possesses are due 
wholly to the one qualification imposed, 
namely, that the prosecutor be a lawyer. 


Surely the conditions existing in some of our great cities pre- 
sent the occasion for the legal profession, especially that part of 
it which is organized in our Bar Association, to take the initiative 
in making war on them.—Samuel Seabury. 











How to Make Prosecuting Effectual 


Professor Harmon Caldwell* Explains Plan for Department of Justice 
Embodied in Proposed Constitution for the State of Georgia 


Prefatory Note 


Under the leadership of the University of Georgia, 
through its Institute of Public Affairs, the people 
of the state are being educated as to the needs for 
constitutional revision. Lawyers, legislators, po- 
litical science experts and eminent citizens have 
participated in the drafting of an instrument which 
is calculated to embody the experience had and 
wisdom gained in state government. This is a 
most significant undertaking. Nothing like it has 
ever been done before. Constitutional conven- 


tions have generally been most hesitant to make 
needed corrections in government because they 
realize that the public mind was not prepared 


in advance. Georgia is setting an example which 
may be of the utmost value to American state 
government. If we cannot make local government 
effectual we shall more and more rely upon fed- 
eral interference. And thus we shall generate a 
dissatisfaction and lack of confidence in our funda- 
mental political concepts which will foster the 
feeling that they should be thrown overboard, a 
feeling which has already manifested itself in very 
respectable quarters. 

It cannot be said too often, especially by those 
who devote time and money to establish a venera- 
tion for “our institutions,” that our state govern- 
ments, one and all, have diverged from the poli- 
cies laid down in the federal constitution. That 
instrument requires the citizen to vote for only 
three officials—the president and two members of 
congress. In the states the voting fetish has been 
carried to preposterous lengths. The people not 
only vote for a horde of public servants in town- 
ships, cities and state—from drain commissioners 
to supreme court justices—but are required to vote 
often, since all these elected officers are retired 
before they have had sufficient time to learn their 
duties and prove their fitness. 


The failure of city, county and state govern- 
ment, which is now so generally admitted, does 


not mean the failure of the essential American 
ideal of political control as expressed in the federal 
constitution. The citizen’s sovereign right of 
voting has heen degraded until voting is in dis- 
repute among the intelligent. Only one further 
step in the depreciation of the citizen’s preroga- 
tive appears possible, and that is to make it a 
misdemeanor to refrain from voting. That step 
has been advocated, even by political science teach- 
ers. If it is tried it will be found that there are 
many unmarked, or deliberately “spoiled” ballots, 
in the boxes. 

The last preceding (August) number of this 
JouRNAL contained an explanation of the judiciary 
article in the proposed constitution for Georgia. 
More will be said about that in future numbers, 
quoting from statements made at a public hearing 
on judicial revision by members of the Senate 
Committee on Judicial and Legislative Reform and 
the Institute of Publie Affairs. Readers interested 
in the subfect should obtain copies of the com- 
plete renort, issued as Bull. No. 10, Vol. XXXII, 
of the University of Georgia, located at Athens. 
Acknowledgement is made to the Institutue of 
Publie Affairs. owner of the copyright. for the 
auotation which follows concerning provisions made 
for the office of public prosecutor. The reader is 
here told in advance, to whet his interest, that 
the plan involves a choice of prosecutors by the 
governor, on the advice of his attorney general, 
from an eligible list of three lawyers to be chosen 
by the bar of the district. 

In considering a resnonsible system of prose- 
cuting it should be observed that the changes 
needed are by no means whollv predicated unon 
unfaithful conduct of prosecutine § officers. Ex- 
cent in a few of the largest cities these officers 
ouite generally do the best they can under the 
limitations imposed. The movement for reform 
looks to co-ordinated Operation and security of 
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tenure. It is a movement not motivated by an 
unfriendly attitude toward the thousands of law- 
yers who are struggling to make prosecutions ef- 
fectual under a system which largely negatives 
their good intentions. 


LAW OFFICERS AND PROSECUTING 
ATTORNEYS: THEIR METHOD OF 
SELECTION, RESPONSIBILITY, 
AND CONTROL 


_ No less important than the work of judges 
in the administration of justice is the work 
of the attorney-general and the various 
prosecuting attorneys. These are the officials 
whose duty it is to see that all violators of 
the law are brought before the courts for 
the determination of their guilt and the im- 
position of the penalties provided for such 
violations; in their hands lies the power to 
determine to a large extent the whole course 
of law enforcement. As to whether the laws 
of a state will be fearlessly, impartially, and 
efficiently enforced depends on the organiza- 
tion and operation of the prosecuting agencies 
of the state more than on any other one 
factor. It is, therefore, to the highest in- 
terest of the state that these agencies should 
faithfully and energetically perform the duties 
which are entrusted to them — 

It is surprising to note how little 
research and thought have been given to the 
problem of determining what method of se- 
lection is most likely to secure as attorneys 
those who are thoroughly qualified to carry 
on the state’s business and what plan of or- 
ganization of the prosecuting agencies of the 
state is best designed to give to the citizens 
a certain, just, and speedy enforcement of the 
criminal laws. This is a problem, however, 
in which the country is becoming increasingly 
interested. 


Supervision Wholly Lacking 


In this country the duty of seeing that the 
laws of a state are enforced rests primarily 
on the chief executive. The work of actually 
enforcing the laws is entrusted to other 
officials—in this state to the attorney-general, 
the solicitors-general, and other prosecuting 
officers. Those doing the work for the proper 
performance of which the chief executive is 
in theory responsible are not, however, under 
his control and supervision. In Georgia, as 
in more than three-fourths of the states, the 
attorney-gencral is clected directly by the 
people. He acts as legal adviser to the 
executive department and represents the state 
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in certain cases, but he is largely independent 
of the governor and for the proper perform- 
ance of his duties is answerable only to the 
people. Likewise as to the solicitors-general 
—they are elected by the voters of their re- 
spective judicial circuits and are answerable 
only to the voters of that portion of the state 
which they serve. The solicitors of the city 
courts are in many instances appointed by the 
governor but no method of executive super- 
vision is provided for, and these solicitors are 
as independent in their actions as are the soli- 
citors of the superior courts. Not only is the 
chief executive officer without any real power 
of supervision over the attorney-general and 
prosecuting officers of the state, but the at- 
torney-general under our system is also with- 
out any power of effective control over the 
local prosecuting officers. Instead of a co- 
érdinated body of prosecuting agencies work- 
ing under the direction and control of one 
central head, we have in this state thirty-three 
solicitors-general in the thirty-three judicial 
circuits in addition to sixty-nine solicitors of 
the city courts, each of whom is responsible 
to no superior officer and conducts the state’s 
business in his own circuit or county as he 
may see fit. This would be understandable 
if, as in some of the European countries, it 
were primarily the law of the local subdivision 
which he was charged with enforcing, but, 
but when it is the law of the state which is 
being enforced, what sound reason is there 
for entrusting its enforcement entirely to 
those who are, in effect, nothing more than 
local officers, and who are not even subject 
to the supervision of a central state official? 
Our situation is similar to that discussed in 
a recent issue of a magazine dedicated to 
judicial reform,’ where it is said: 
“Considered theoretically can anything be 
more absurd than our traditional handling of 
this highly important matter of prosecuting? 
The laws are state laws; the work of enforcing 
them is a state function. But we have no state 
organization of prosecutors. Instead we have a 
thorough decentralization of this function. 
The lack of state organization makes the ad- 
ministration of this office extremely local and 
personal. Only in slight measure is the office 
linked up with the state office of attorney gen- 
eral. There is no broad state policy with re- 
spect to prosecutions. There is no interdepen- 
dence as between the separate units in this field.” 
The same thought was expressed by Rufus 
King in his argument before the New York 
constitutional convention as early as 1821,” 
when he said that the governor is responsible 
for the execution of the laws; that the local 
law enforcing officers are the agents and in- 
1 JOURNAL OF THE AMERICAN JUDICATURE So- 
ciety, Oct., 1927. See Willoughby, Principles of 
Judicial Administration, p. 117. 
2 Proceedings and Debates of the New York Con- 


stitutional ay of 1821, p. 387. See Wil- 
loughby, op. cit., 20. 


struments with which he is to execute them; 
and that the governor cannot be justly held 
responsible for the faithful execution of the 
laws, if he has no control over those by whom 
they are to be actually enforced. In the course 
of his argument, he said: 

“Suppose a spirit of insubordination and dis- 
content to exist in certain counties, which it was 
a part of the appropriate duty of the executive 
to repress and subdue: Would you furnish him 
beforehand with the excuse that though he had 
the best disposition to perform his duty, you 
had deprived him of the means of doing it, by 
vesting in other hands the nomination of agents 
through whom alone he could enforce obedience 
to the laws? Is it not risking the good order 
and harmony of society thus to weaken the re- 
sponsibility of the executive? In order to secure 
this responsibility, the executive power must be 
united, consolidated, and connected in all its 
ramifications with the supreme law of the state.” 


It is thus apparent that under the existing 
system of government, duties are placed on 
our chief executive which he is without 
power to perform. Perhaps little weight 
should be attached to this more or less theo- 
retical objection if the existing system were 
as capable of rendering the service that a 
more centralized system might give. But 
there are more practical objections to the 
present system, which, it is believed, could 
be eliminated by the adoption of some other 
form of organization. I shall discuss at least 
four of the alleged defects. Let it be under- 
stood that no charge is being made that any 
of the evils which may be mentioned exist 
in this state; it is my purpose merely to point 
out the potential evils under our existing 
system. 


Four Defects of Present System 


Under our present arrangement, the at- 
torney-general and the solicitors of our su- 
perior courts are elected by direct popular 
vote. We are familiar with the various argu- 
ments which have been made against the 
popular election of judges. The address of 
Mr. Rufus Choate before the Massachusetts 
legislature in 1853,° pointing out the dangers 
inherent in the selection of judges in this 
manner, has long been a classic, and his con- 
tentions seem unanswerable. Most of the 
reasons which militate against the popular 
election of judges also stand opposed to the 
popular election of the administrative officers 
of our prosecuting system. Every thinking 
person knows that election by popular vote 
is determined not by merit or ability, but by 
popularity, and that popularity is not always 
based on merit. If we are interested pri- 
marily in having well-liked, popular men as 
our prosecuting attorneys, then popular clec- 
tions are calculated to give us that sort of 


3See 13 Harv. L. Rev. 1. 
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men. If, however, we are interested primarily 
in able, efficient and fearless officials—men 
who hew the stump clean, let the chips fall 
where they may—there are surer ways of 
getting them than by popular election. In 
a representative democracy there are certain 
officials who should be chosen by popular vote. 
These are the officials and representatives in 
whose hands rests the task of shaping the 
policies of government. These policies should 
be in conformity to the will of the majority 
and so must be shaped by those whose voices 
express the will of the majority. But prose- 
cuting attorneys are not charged with any 
such duty. Their task is to enforce the law 
as they find it and institute proceedings to 
punish every man who violates it. They have 
no discretion—no will of their own. The 
reasons which favor a popular election of 
the governor and members of the legislature 
are not present here. If more able men can 
be secured by some form of appointment than 
can be secured by popular election, there is 
no reason of policy against doing so. Supreme 
Court Justice Harlan F. Stone, while Dean 
of the Columbia Law School, once said :* 

“Fundamentally, there is no more reason why 
the office of public prosecutor should be a politi- 
cal office than that of a judge of the federal 
courts, and yet infinite harm is done to the 
course of law enforcement and good govern- 
ment in this country in consequence of the fact 
that that office is either frankly and avowedly 
political or in any event is peculiarly subject to 
untoward political influences.” 


Not only is a popular election calculated 
to secure less able men, but it tends to bring 
into office men who are not wholly interested 
in the welfare of the public. This is partic- 
ularly true in the large urban centers where 
crime and rackets have become an organized 
business. Allow me to quote from Beard’s 
American Government and Politics: 


“The chief business of the prosecuting at- 
torney is, of course, the enforcement of the law 
against criminals of every kind—from the petty 
thief to the murderer or the defaulting or dis- 
honest public officer. Clearly, therefore, the 
good order of the community and the efficiency 
of its government depend in a large measure 
upon the character of the prosecuting attorney; 
and it is small wonder that heated political con- 
tests are sometimes waged over the selection 
of the man to fill this position. There is noth- 
ing so important to a corrupt county political 
‘machine’ as the office of the prosecuting at- 
torney, for it is practically within his power to 
decide whether corruption and malfeasance shall 
be tolerated in the various departments.” 


The thought of Mr. Beard is that the office 
of prosecuting attorney is one whose control 
is of the greatest interest to organized crime 


4“Progress in Law Improvement in the United 
States,” Report of the American Bar Association 
1924, p. 

SP. 177. 


and corrupt political rings, and the machine 
methods of election in large cities put this 
office potentially within their power. This 
constitutes one of the strongest reasons for 
choosing a prosecuting attorney in some way 
other than by popular election. 

The prevailing system of entrusting the 
enforcement of state laws to persons who are 
in effect local officials, however selected, is 
open to criticism on the ground that the exer- 
cise of the vast powers of prosecuting at- 
torneys is subject to no control and super- 
vision. It is almost impossible to over-esti- 
mate the importance of the work performed 
by the public prosecutor. In the enforcement 
of the criminal laws he is the state. His 
power over a case is practically without limita- 
tion. He virtually possesses the power to 
prosecute or refuse to prosecute. Even after 
the prosecution has begun he may terminate 
it, for the judge almost invariably acts on his 
recommendation. If the defendant is con- 
victed, the judge frequently relies on the 
prosecutor’s advice in fixing the punishment. 
As was said in a recent book by Mr. Train, 
who for sixteen years was assistant district 
attorney of the county of New York: “Prob- 
ably there are no public officers in Christen- 
dom wielding an immediate authority over a 
greater number of human beings than the 
public prosecutors of New York, Chicago, San 
Francisco, St. Louis, and Philadelphia.” 

The powers exercised by our own prose- 
cuting officers are no different in kind from 
those possessed by the officials referred to by 
Mr. Train. To refer to only one instance 
of the powers of solicitors in this state—in a 
survey made of the work of certain Georgia 
courts in 1924, it was found that the cases 
of 21 defendants out of each 100 brought into 
those courts were nol prossed. The authors 
of that survey made this comment: “The 
usual order taken in Georgia for a nol pros. 
recites that it is entered ‘for reasons satis- 
factory to the solicitor.’ In practice some 
courts seem to exercise little or no control 
over the nol prossing of cases and frequently 
a blanket order is passed disposing of several 
or many cases by this method.” 

This illustrates the great power of solici- 
tors. Perhaps this power is being exercised 
wisely and justly—but who is in a position 
to say that this is the case? When solicitors 
are required to make no reports to a superior 
officer, and when there is no sort of general 
supervision over the work of their offices, 
no one can say with certainty what our prose- 
cuting officers are doing. In our state a soli- 
citor-general is answerable only to the public 
which elected him, unless, of course, he is 
detected in the commission of an offense 
which is ground for removal from office. As 
a consequence, only in the most glaring in- 
stances of abuse of power is he called on to 








76 JOURNAL 


answer for his official conduct. For minor 
neglects of duty he is seldom ever repri- 
manded or disciplined, either because such 
escape notice or because it is nobody’s busi- 
ness to call on him to give an account of his 
actions. 


Dean Roscoe Pound, who has made a close 
study of the administration of justice in va- 
rious sections of the country, makes this com- 
ment on the subject :® 

“The wide powers of local prosecutors, the 
lack of control- over them, and the extent to 
which they may determine the whole course of 
law enforcement, without leaving a_ tangible 
record of what they have done and what they 
have undone, are beginning to attract attention. 
No officer in our large cities has so much real 
power with so little ostensible power. The easi- 
est path to improper influences upon criminal 
justice is through the office of public prosecutor, 
and there is much evidence that professional 
defenders of professional criminals and profes- 
sional extortioners from occasional offenders in 
more than one American city understand this 
thoroughly.” 


Local Political Influence 


The lack of supervision makes possible a 
third potential evil, and this is the fact that 
the prosecuting attorney is subjected to influ- 
ences which tend to make him deviate from 
the straight course which his duties require 
him to follow. Untoward political influences 
are brought to bear upon him and there is 
no way of determining to what extent such 
influences control the action of the prose- 
cuting agencies of the country. If a prose- 
cuting officer owes his office, even in part, 
to the influence of a political ring or an or- 
ganized band of racketeers, he must, in so 
far as possible, shut his eyes to the anti- 
social activity of such groups. Political 
death, if not physical death, may be the pen- 
alty he will be required to pay for breaking 
faith with them. And even though he reaches 
his office with his hands unfettered, he im- 
mediately finds himself subjected to the in- 
fluences of powerful individuals and organi- 
zations whose wishes must be catered to if 
he hopes for re-election or advancement in 
the political world, and there is always the 
temptation to buy or retain political support 
by overlooking what his duty requires him 
to do for the protection of the public interest 
—especially when he can do this without the 
public ever knowing. How much happier 
would be the prosecuting attorney’s position 
if he could boldly stand up for the interests 
of the community without fear of reprisal by 
a political boss or even by a powerful asso- 
ciation of workmen or the vested interests. 
Let me leave this topic by quoting from Ma- 


6 Criminal Justice in Cleveland, pp. 595-96. See 
Willoughby, op. cit., p. 8. 





OF THE 


thews’ work on the Principles of American 
State Administration :* 


“In legal theory, sheriffs, states attorneys and 
police are state officers acting as the agents of 
the state in their localities (Chicago v. Wright, 
69 Ill. 326) but for practical purposes they are 
local officers, because subject in the main to local 
control only. Other things being equal each 
local officer enforces the law, or fails to do so, 
in accordance with whatever course of action 
will best further his political interests. The 
sentiment of those who control his tenure of 
office or his rise to a higher office is naturally a 
determining factor, unless indeed, present in- 
ducements exceed future prospects in his estima- 
tion. Those who bewail the prevalent disregard 
of law and attribute all lawlessness to pusil- 
lanimity of sheriffs, states attorneys and grand 
juries may well consider whether this condition 
of affairs is not due rather to the system of 
nominal popular election of local executive of- 
ficers who are thus placed under the control 
of sinister non-official influences, and to the con- 
sequent lack of general popular control over 
them which might otherwise be exercised through 
the effective administrative supervision of the 
state executive authority.” 


Lack of Uniform Records 


I shall refer briefly to a fourth detect in 
the existing system before coming to the pro- 
posed remedies. It all too frequently hap- 
pens that cases involving the interests of the 
state are poorly prepared and carelessly han- 
dled. Records in prosecutors’ offices are often 
slovenly kept so that as a result there is no 
way of checking up on their official actions. 
Much information that would be helpful in 
determining the causes of crime and in for- 
mulating remedies for its suppression is never 
secured. This inefficiency in the mechanical 
routine of the office is the natural result of 
lax supervision over one holding a short-term 
political job, and in turn produces an ineffi- 
cient and slipshod enforcement of the public 
laws. On this subject Mr. Justice Stone of 
the United States Supreme Court says :* 

“Lack of system in the assignment of work 
and handling of cases; inadequate office records; 
lack of available records of those who are sec- 
ond offenders; carelessness in the preparation of 
cases; in the filing and recording of affidavits; 
absence of the methods of fixing personal re- 
sponsibility which prevail in a well organized 
private law office; all encourage inefficiency and 
give latitude and opportunity for negligence and 
corruption. I venture the opinion that wherever 
there is laxity and inefficiency in law enforce- 
ment that these conditions will be found to pre- 
vail. With such possibilities ever present, we 
should not be surprised that the machinery of 
justice does not always work with the exactness 
and precision which the legal theory presupposes 

7J. M. Mathews, 
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and that justice is evaded through delays; the 
nolle prosequi; the suspended sentence; through 
pleas of guilty to the lesser offense; through 
light or reduced sentences, and the like.” 


Department of Justice Organized 


To overcome these objections, there should 
be given to the chief executive some power 
of control over those charged with the en- 
forcement of the law, and the local prosecu- 
tors should be subjected to rigid supervision. 
It seems that this may be accomplished by 
giving to the governor the power to select an 
attorney-general who shall be directly re- 
sponsible to him for his official actions. This 
should not be a purely political appointment. 
The man selected should be not only an able 
lawyer but also one trained and experienced 
in the most effective methods of punishing 
and suppressing crime. As a check on the 
governor's power to use the office as con- 
sideration for political support, the appoint- 
ment should be made with the approval of 
the senate. It would be useless to make the 
official acts of the attorney-general subject 
to the direction of the governor without giv- 
ing the attorney-general power to supervise 
the work of the prosecuting attorneys of the 
state. This could be done by giving to the 
governor the power of selecting those who 
are to enforce the laws and also the power 
to remove them for cause. This power of 
the governor would in practice usually be 
exercised with the advice of the attorney- 
general. The method of selection of which 
I have spoken is provided for in the Proposed 
Constitution drafted under the direction of 
this Institute. To remove the solicitors still 
further from political influences and to make 
them more independent in their actions, their 
terms are fixed at a minimum of six years. 
It is needless to say, I presume, that such 
drastic change in Georgia’s administrative 
system can be accomplished only by consti- 
tutional revision. 


Official Responsibility Fixed 


Under this form of organization the actions 
of the local prosecuting attorneys are at all 
times subject to the supervision of the art- 
torney-general. For any breakdown in law 
enforcement, the citizens can fix responsibility 
directly on the attorney-general and through 
him on the governor. The local prosecutor 
is without the power, even if he would, to 
grant immunity for a consideration—cither 
of money or political support; he knows that 
his action will be. scrutinized and inquired 
into by a superior officer. The lack of sys- 
tem in the prosecuting offices, careless han- 
dling of cases, inadequate office records, fail- 
ure to keep data essential to studies of crime 
and its suppression—such evils can be easily 


corrected under this system. Instead of a 
prosecutor being free to do as he likes and 
being answerable only to the voters who never 
know whether or not his duties are properly 
performed, the work of his office would be 
checked by representatives from the office of 
the attorney-general, and he would dare not 
fail, on penalty of losing his position, to com- 
ply with the regulations and requirements of 
the central office. 


A Check on the Governor’s Power 


It may be said that this places too much 
power in the hands of the governor and will 
enable him by political appointments more 
easily to build up or strengthen political ma- 
chines for keeping himself or his political 
supporters in public office. It must be con- 
fessed that there is some weight to this argu- 
ment. If unlimited power of selection were 
given to the chief executive it would un- 
doubtedly tempt him to use this power to 
advance his own political fortunes, and a 
frequent consideration in his appointments 
would be whether the prospective appointee 
would help him in the attainment of his po- 
litical ambitions. Such a consideration might 
even outweigh the consideration of merit. 
The authors of the Proposed Constitution, to 
combat this potential evil, have limited the 
governor's power of appointment to one of 
three men proposed by the local bar. This 
would seem to serve as an effective check 
on the governor’s power, and would also tend 
to secure a man acceptable to the locality 
which he is to serve. 

It is believed that such a system, al- 
though perhaps not perfect, would be desir- 
able in that it would give the governor an 
effective control over the law enforcement 
with which he is now charged; would secure 
better and more competent officials in that 
merit would count for more and _ political 
consideration for less in their selection; that 
it would take from local officials much of their 
vast power for potential evil by making their 
official conduct subject to state supervision; 
that it would remove temptations from local 
officers to close their eyes to criminal and 
corrupt practices of friends or political allies; 
that it would secure a more vigorous and 
efficient prosecution of cases; that under 
regulations issued from a central office uni- 
form records could be kept giving much valu- 
able data to state and social workers in the 
fight to suppress crime and to eliminate its 
causes. 

The system here suggested is analogous 
to the federal department of justice which 
has functioned so well. A similar system has 
been established in Porto Rico, one of our 
insular possessions. Mr. W. F. Willoughby, 
who spent eight years in the island as one 
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of the departmental officers of the Porto 
Rican legal system says, in a recent book,® 
that this centralized system of law enforce- 
ment is both feasible and gives excellent re- 
sults in practice. Several states, including 
Louisiana, Idaho, Wyoming, have taken some 
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steps towards the establishment of a cen- 
tralized department of justice. Louisiana did 
this in 1921. These proposed innovations, 
founded, as they seem to be, upon the sound- 
est principles of state administration, are 
worthy of our most careful consideration. 


Frozen Justice in Indiana 
Bar as Well as Bench Blamed for Glacial Conditions Disclosed in Study 
of Appellate Court Practice in Indiana 


The title of this article is suggested by the 
remark made by Mr. George Wharton Pepper 
while discussing before a bar association the 
relations between the bar and the bankers. 
He said, in substance, that the bankers could 
now see their faces reflected on the glassy 
surface of their frozen assets. 

Not all assets are congealed in the banks. 
The courts have asset refrigerators, too. A 
long time ago the Illinois State Bar Associa- 
tion staged a symposium on procedure, invit- 
ing speakers from the associations of several 
neighbor states. The Wisconsin delegate in 
a forenoon session, gave a roseate picture of 
litigation in his state. But in the afternoon 
Dean John H. Wigmore took the floor and 
cited case after case in the Wisconsin su- 
preme court reports which had been 1n lti- 
gation for a decade. Of course that was a 
long time ago. 

Recently Mr. L. L. Bomberger, of Ham- 
mond, abstracted some figures from the re- 
ports of the appellate and supreme courts of 
Indiana. Probably Indiana is no worse than 
some other states which have not kept pace 
with the movement for prompt appellate prac- 
tice. Certainly the Indiana State Bar Asso- 
ciation in the last two or three years has 
been increasingly active in efforts to organize 
both bar and judiciary, which are steps al- 
most essential to successful administration. 
The sensational facts presented by Mr. Bom- 
berger, as a basis for his conservative pro- 
posals, are quoted below in his own language. 


Mr. Bomberger Says 

A study of 13 criminal cases and 5 civil 
cases in the Supreme Court, and 15 civil 
cases in the Appellate Court, all selected at 
random from the docket within the last few 
years, is illuminating. The study is confessedly 
not exhaustive enough to warrant the claim 
that these cases present a cross-section of the 
situation, but cases were deliberately selected 
in which extensions of time were granted 
with a view of disclosing the abuse of this 
practice. The study is made collectively be- 
cause it would be unfair to the supreme court 
to conclude that because it decides fewer 





9 Principles of Judicial Administration, p. 121. 


cases than the appellate court, it is less dili- 
gent or industrious, for it must be remembered 
that the supreme court is required not only 
to carry its own docket, but to review a 
large percentage of the cases that pass 
through the appellate court. No one but a 
member of the court can say exactly how 
much time is consumed in disposing of peti- 
tions to transfer, but that the system of 
handling these petitions is unwieldy and 
fraught with unnecessary delay will be dis- 
cussed later on. 

The 33 cases examined - passed entirely 
through the lower courts in the average time 
of 12 months. The average time consumed 
in filing all the briefs, including the 30 day 
submission period, was 13 months. If the 
briefs had been promptly filed, under the rule, 
this would have been only 4%4 months. 

In these cases 119 extensions of time were 
granted to the appellant, with an average of 
almost 4 to a case, and 55 extensions were 
granted to appellee. The average time of the 
total extensions was 13 months per case. The 
industry of attorneys is strikingly contrasted 
in the fact that of these cases, one was fully 
briefed in 14% months after filing the tran- 
script, and the briefing period extended from 
this to the astonishing extreme of 3 years 
and 3 months. The maximum number of ex- 
tensions granted in a case was 10 to the 
appellant and 10 to the appellee. 

In one case that required 3 years to brief, 
the appellant obtained 3 extensions and the 
appellee 2. These extensions were granted 


over the objections of the other side. The 
attorneys who briefed their case in 1% 


months got little for their pains, because the 
supreme court kept it under consideration for 
4% years. 

That the delay in these cases was not all 
upon the part of the attorneys is proved by 
the startling fact that the average time for 
decision, after the cases were fully briefed, 
was 3 years and 9 months. 

The following amazing history of a case m 
the supreme court is vouched for by the at- 
torney for the appellant. He was required 


by the court below to furnish an appeal bond 
in the sum of $50,000. The appeal was taken 
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in the summer of 1924, the case was fully 
briefed in the appellate court, and argued 
orally in about two years after filing. The 
appellate court being unable to agree upon a 
decision certified the case to the supreme 
court early in 1927. It was re-argued in that 
court in January, 1928. No decision has yet 
been rendered. In the meantime, the assets 
of the corporation which were at stake in 
this litigation have shrunken almost to the 
point of disappearance, while the appellant 
has been compelled to pay a total of $4,000 
in premiums to the surety company on the 
appeal bond. It is said that both parties to 
this litigation have long since despaired 
of reaping any benefits therefrom, and even 


intimate that if the case is held much longer, 
they will be inclined to get in a bad humor 
and say uncomplimentary things about courts. 

In one case a petition to advance was 
granted in 1926. The decision was written 
almost exactly 4 years thereafter. 

There is reason, therefore, for the wide- 
spread conviction that there is undue delay 
in appellate procedure. Few lawyers are 
willing to accept any share of the responsi- 
bility, but nonchalantly pass it off by placing 
the blame upon the courts. The responsibility 
is joint and the evil can be remedied only by 
voluntary co-operation on the part of both 
the courts and the bar.—Indiana Law Journal, 
Vol. VII, No. 6, p. 343. 


Progress in Unifying State Courts 


Several States Indicate Strong Trend Toward Creation of Unified Judicial 
System —Plans in the Making in Kansas, Idaho, New Jersey, 
Georgia and Wisconsin 


“There is no good reason why there should be so many courts 
of varying jurisdictions, some busy, and some idle a good part of 
the time, but all doing business in lofty disregard of each other. 


There is no good reason 


why the courts of a state cannot 


be unified and made into practically one or two agencies under an 


administrative head or heads who shall 


have power to 


direct the conduct of the court’s business, assigning judges to the 
branches where they are needed and where they can do the best 


work as occasion arises.” 


We quote from the advice tendered the 
Wisconsin State Bar Association by John B. 
Winslow, chief justice, in his president’s ad- 
dress a number of years ago. This uni- 
fication of the courts of a state is the ideal 
toward which bench and bar must persevere, 
and in which effort they will receive lay 
support in proportion to their own earnest- 
ness. 

The unorganized condition of our state 
judiciary is an old, old thing. It is the fe- 
cund parent of most of the defects in justice 
which have, in turn, spawned such spurious 
reforms as the judicial recall. These defects 
account for the jealousy of judicial power 
through which have come rules depriving 
the bench of the power to advise juries as 
to facts, and even, in some jurisdictions, to 
declare to juries what is the law in the given 
case. This jealousy has deprived many states 
of a sufficient number of appellate judges 
over long periods and has prevented the pay- 
ing of decent salaries to judges. In some 
of our wealthy states we have had supreme 
court justices, working like slaves, but paid 
only one-third to one-half as much as similar 


judges are paid in Canadian provinces. 

The need for creating a unified and effi- 
cient judicial system has been admitted for 
a long time but the judges are naturally re- 
luctant to engage in agitation and the bar in 
most states has been too feeble to engage in 
any long program. In recent years there 
have been two principal lines of progress in 
the field of judicial administration. ‘I'he cre- 
ating of judicial councils has paved the way 
for consideration of the courts of the state 
as parts of a unitary body. The gathering 
of information concerning the volume and 
incidence of litigation has been in itself a 
full justification of the councils. There has 
been also the integration of the state bars, 
so that the profession of law has come to 
realize not only its collective responsibility 
for the efficient administration of justice, but 
has gained powers necessary for any con- 
siderable accomplishment. 


Public Demands Economy 


Finally we have, and quite unexpectedly, a 
citizens’ demand for economy in public ex- 
penditures. This latter force is one not likely 








to be dissipated in the near future. In re- 
sponse to it steps are being taken in many 
communities to reduce the cost of justice as 
a public function. The civil jury is found 
to be a costly and doubtful luxury. We em- 
ploy it for routine debt-collecting cases as 
no other nation does. Pressure is being 
brought to bear on lawyers and litigants to 
accept smaller juries and to pay a share of 
the cost in court fees. 

The foregoing is by way of introduction 
to the statement that a movement for the 
unifying of state courts is well under way, 
and under auspices more favorable than have 
existed in the past. Mr. Frank W. Grinnell’s 
article in this Journal for April, 1932, con- 
cerning the Massachusetts judiciary, tells how 
in one state the fee-dependent, untrained jus- 
tice of the peace has been wholly superceded 
by a body of district court judges, appointed 
for life, who perform their work under cen- 
tral organization. To them have been given 
the trial of any action triable in the superior 
court, providing jury trial is waived. 

Cleaning up in the field of petty local liti- 
gation does not appear to be the principal 
object in the movement for court unification, 
but it must be a part of any thorough job. 


Activity in Five States 


The states in which plans are being made 
that justify the hopes for extensive progress 
in the near future are Kansas, Wisconsin, 
Idaho, New Jersey and Georgia. And it 
should not be forgotten that in Louisiana and 
Texas, a few years ago, substantial improve- 
ment in organization was effected through 
constitutional conventions. In Missouri, too, 
very great reforms, submitted by a conven- 
tion, lacked but a few votes of popular ap- 
proval, though there was no strong effort to 
inform the public. 


Kansas for Strong Local Courts 


Kansas was probably the first of the five 
states named to project a thorough revision 
of the judiciary. Its judicial council found 
constitutional amendment essential to prog- 
ress and in 1928 began the work of drafting 
a modern judiciary article. The matter has 
been referred to and discussed by the Kansas 
State Bar Association at its last three annual 
meetings and the draft has been modified in 
consequence of the opinions expressed. 

It is first provided that the judicial power 
“shall be vested in a system of courts con- 
sisting of a supreme court, district courts 
and county courts.” The legislature is em- 
powered to create other courts, inferior to 
the supreme court, as the need may arise, 
but the expectation naturally is that such 
tribunals will not be needed. The plan is to have 
in each county one court in all ways competent 
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to deal with probate matters and with such 
civil and criminal cases as the legislature may 
determine. Divisions of this court, to serve 
various parts of the county as needed, may 
be made by the county commissioners. The 
county court is the base of the structure, and 
between it and the supreme court there is to 
be but one court, the district court. The 
needs of the more populous as well as the 
least populous of the counties may thus be 
met in an economical way and without any 
petty magistrates or courts. 

It will surprise many readers, doubtless, to 
know that the proponents of this simple par- 
tern of courts, hoped to supplant popular 
elections for the judicial office. It will oc- 
casion no surprise to learn that they had to 
relinguish this hope. Apparently this was 
the chief concession to bar opinion. But the 
article permits the legislature to make judi- 
cial terms of service longer than at present. 

The draft article, in the form it will be 
presented to the Kansas legislature next year 
appears in the Kansas Judicial Council Bul- 
letin for July, 1932, which is part two of the 
council’s sixth annual report. 


Rule-Making Power Included 


The notable features of the draft, aside 
from simplifying the pattern of courts and 
eliminating untrained judges, are thus ex- 
pressed: 

The supreme court “may make provision 
by rules for the practice and procedure in 
all state courts. 

“It may temporarily transfer a district judge 
from one district or division to another, when 
the condition of business, disqualification of 
the acting judge or his inability to sit, makes 
such action advisable. 

“The supreme court may call a judge of 
any district court to sit on the supreme court 
in the event a member of that court be ill 
or otherwise disqualified to sit and a full 
bench is needed. 

“The justices of the supreme court may sit 
separately in divisions with full power in 
each division to determine the cases assigned 
to be heard by such division. Three justices 
shall constitute a quorum in each division 
and a concurrence of three shall be necessary 
to a decision. Such cases only as may be 
ordered to be heard by the whole court shall 
be considered by all of the justices and the 
concurrence of a majority shall be necessary 
to a decision in cases so heard. 

“Justices of the supreme court, judges of 
the district courts and judges of county courts 
may be removed from office by resolution of 
both houses if two-thirds of the members 


of each house concur. 
“The supreme court, not more than two 
justices voting in the negative, after a hear- 
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ing, on complaint and due notice, may ask 
the resignation of, or by order remove a jus- 
tice of that court or a judge of any state 
court for the good of the service, and shall 
prescribe rules of procedure therefor; and by 
like vote, after notice and hearing, may re- 
tire on half pay any justice of the supreme 
court or judge of the district court who has 
served continuously as such justice or judge, 
or both, for as much as fifteen years, or whose 
physical or mental infirmities have rendered 
such retirement advisable for the good of the 
service.” 

It is interesting to observe that this care- 
fully studied plan contains no requirement for 
the collecting of judicial statistics, nor does 
it make any mention of the judicial council. 
The presumption is that after several years 
of experience with the council as it has ex- 
isted, it will be continued by the legislature 
as a fact-collecting and advisory body, made 
up of representatives of both bench and bar, 
and serving to express the opinions of both 
in respect to all problems, especially those 
arising in the procedural field. 

Probably nobody has any justification for 
predicting the fate of this excellent judiciary 
article in the legislature or before the voters. 
If it has the support from the bar which it 
deserves it should succeed in both fields and 
speedily demonstrate to the nation what a 
unified judicial system can do to make both 
criminal and civil jurisdiction effective to a 
maximum degree. 

Assuming such success Kansas will exemp- 
lify the prediction often made in these col- 
umns, that when and after the judges of a 
state have established a high standard of 
performance the people will be prepared to 
extend their tenure to any reasonable extent. 


Wisconsin Seeks Orderly Plan 

The movement in Wisconsin embraces two 
general ideals; one is to relieve congestion 
in the supreme court; the other to unify trial 
courts in one circuit court throughout the 
state. There has been for many years at 
least seventeen specially created courts, no 
two of them precisely alike, and some hav- 
ing jurisdiction of important civil cases. 

In view of supreme court congestion Mr. 
Francis E. McGovern made proposals to the 
State Bar Association in 1929, which have 
been the basis of discussion and drafting. 
As stated by President Hardgrove at the mid- 
year meeting (reported in Bulletin, Wis. S. 
B. A., April, 1932) there has been a division 
of sentiment; one group has preferred the 
establishment of an intermediate appellate 
court; another has proposed to enlarge the 
supreme court and divide it into sections, 
one or more of which might sit at a distance 
from the capitol. 


Ideal Plan for Supreme Court 

Mr. Hardgrove proposed a third plan: that 
the court, which now has seven members, be 
increased to ten, and that five members sit 
at one time, the remainder being engaged in 
writing opinions. “The justices to constitute 
the court for various sittings shall be deter- 
mined in accordance with rules adopted by 
the justices.” This plan would permit of 
utilizing the services of the entire bench at 
all times, and without having two hard and 
fast divisions, or providing for a set rota- 
tion. It appears to be an original plan and 
has much to recommend it. 

Addressing the June meeting of the Asso- 
ciation, Chairman McGovern reported that 
the committee had agreed upon the following 
elements: 


“(a) There shall be but one court of appeals 
or error in the future, as in the past. 

“(b) This court shall always sit at the state 
capitol in Madison. 

“(c) The membership of the court shall be 
increased and organized into divisions or groups 
so as to divide the work between two or more 
divisions, groups or branches, instead of hav- 
ing it all done by a single group.” 


At the latest stage to be reported sentiment 
appears to be coalescing against a separate 
intermediate court and against sittings else- 
where than at the capitol, and generally along 
the lines advanced by President Hardgrove. 
It will be observed that this plan increases 
the number of justices from seven to ten and 
gives effect to the idea of a fluid body of 
judges, whose activities, whether in the court- 
room or at chambers, may be determined from 
day to day as the conditions of work suggest. 

The committee is unanimous in holding that 
all trial courts except the circuit court should 
be abolished “in the interests of simplicity, 
economy, equality before the law and uni- 
formity in procedure and practice ths 
This change would involve discontinuance of 
all municipal, county, probate, district and 
superior courts this would involve a 
fundamental change equally beneficial to the 
judiciary, the members of the bar, and, most 
of all, to the people of the state, both as 
litigants and as taxpayers.” Justices of the 
peace are not included. 

Another committee, considering uniformity 
of procedure and jurisdiction of inferior 
courts, recommended a long step toward sim- 
plifying the complex system through act of 
legislature. The matters involved in both re- 
ports were referred to the executive com- 
mittee. 

As told in this Journal for February, 1932, 
the Idaho State Bar and the judicial council 
which it created, are cooperating in plans for 
unifying the judicial system. It would be a 
comparatively simple matter in Idaho, The 
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plan under discussion involves making the 
judicial council an integral part of the court 
system, but not without practitioner members. 
The expenses incidental to the work of the 
judicial council should naturally be borne by 
the state, and not by the State Bar, as at 
present. 
Idaho Wants Professional Judges 


It is proposed to dispense with probate 
courts presided over in most instances by 
lay judges. The district court will take over 
probate jurisdiction, and instead of eleven 
separate districts there will be four, and in 
each of the four a presiding judge with ad- 
ministrative duties. The judicial council, 
then, will comprise the chief justice of the 
supreme court, the four presiding justices of 
the district court, the president of the State 
Bar, and one lawyer elected in each of the 
three great sections of the state. That would 
make it ideally representative of the courts 
and the Bar. 

New Jersey Needs Co-ordination 

The varying nature of the job of unifica- 
tion is well illustrated among the states named. 
Idaho, the youngest state, calls for only 
slight change. The plan there provides dis- 
trict managers for the trial courts—an excel- 
lent system. In Kansas the court pattern has 
been kept relatively simple and uniform and 
the main objective is to substitute an efficient 
court of limited jurisdiction in each county 
for the present mixture of local courts and 
justices of the peace. Wisconsin went wild 
in creating special courts years ago, and the 
reform there is consequently more involved. 
The fact that the circuit court has itself pos- 
sessed unity and responsible direction for a 
number of years justifies the hope that it may 
suffice for nearly all trial needs. In New 
Jersey there is a much more confused situa- 
tion. Peculiar divisions of jurisdiction in dis- 
tinct and unrelated tribunals have existed from 
colonial days. As told in the August, 1932, 
number of the Journal, this complex congeries 
of courts has been unable to operate to full 
capacity; unable, in fact, to cooperate, and the 
vast increase in trials and appeals has pro- 
duced in certain tribunals a congestion pro- 
ductive of deadly delay. This notwithstand- 
ing a very able body of judges and a system 
of procedure far in advance of that in vogue 
in most states. The special report of the 
New Jersey judicial council, dated May 31, 
1932, embodies a most carefully studied plan, 
calculated to accomplish the most good with 
the least disturbance of a system which has 
lasted so long. Actual coordination of judi- 
cial power and efforts is to be achieved with- 
out unnecessarily disturbing the existing sys- 
tem. This report, because of its line of rea- 
soning, and because of the methods taken by 
the council to elicit both professional and lay 


opinion and support, should be in the hands 
of all who are thinking about structural im- 
provement. 


Well Planned Judiciary for Georgia 

The Georgia situation, as presented very 
succinctly by Mr. Orville A. Park, of Macon, 
in the annual meeting of the Judicature So- 
ciety held May 4, in Washington, and re- 
ported in the last preceding number of the 
Journal, has much of promise, owing to the 
deliberate’ way in which reform forces are 
preparing for constitutional revision. At the 
very time when Mr. Park was in Washington 
a conference was in progress in Georgia 
wherein the Institute of Public Affairs pre- 
sented arguments for the judiciary article to 
the judiciary committee of the senate. The 
proceedings were later published as Bulletin 
no. 10, volume no. XXXII of the University 
of Georgia. This volume of ninety-seven 
pages centains so much of value to all in- 
terested in judicature that it is specially rec- 
ommended. It will doubtless form the basis 
of one or more articles in subsequent num- 
bers of the Journal. 


Oklahoma’s Needs Presented 

In Oklahoma a vigorous demand for con- 
stitutional revision of the judicial article was 
voiced recently by Mr. Justice Riley, of the 
supreme court, addressing a district bar meet- 
ing. The speaker recommended re-enactment 
of a law repealed in 1917, which permitted 
the use of nine district judges as commis- 
sioners to assist the nine supreme court jus- 
tices. The latter court, it appears, is inun- 
dated, and, strangely enough, it has to pass 
upon more industrial accident appeals than 
the courts of last resort in all the other states 
in the Union. 

Mr. Justice Riley proposes that the state 
industrial commission be abolished and that 
the administration of the workmen’s compen- 
sation law be vested in the district courts of 
Oklahoma. He suggests that such a change 
would be “a return judicially to local self- 
government.” It seems strange that similar 
proposals have not been made elsewhere. 

In the inferior courts he proposes that all 
the county courts be abolished. As a substi- 
tute for the smallest jurisdiction there would 
be at every county seat one justice of the 
peace, paid a salary, and no other justices in 
the state. All trial jurisdiction above the jus- 
tice court would vest in the district court. 

This would enable the supreme court to keep 
abreast of its work, supply a court of full 
jurisdiction and one of limited jurisdiction for 
every county, and meet all needs in a very 
simple organization. In the larger cities, it 


may be presumed, the district court would 
divide the work functionally and develop spe- 
cialist judges. 





The Need for Training in Advocacy 


Bar President’s Address Opens Discussion of Evils Flowing 
From Unrestricted Efforts to Learn How to 
Try Cases in Court 


In his address as president at the 1931 an- 
nual convention of the California State Bar, 
Mr. Leonard B. Slosson presented for dis- 
cussion a subject which in years to come will 
be one of the significant elements of judicial 
administration. Put briefly, President Slos- 
son’s suggestion was that: 

“The trial of contested cases ought to be en- 
trusted exclusively to lawyers who are trained 
experts in trial work, instead of, at present, to 
anyone admitted to practice who can get a client 
who has a lawsuit, regardless of his aptitude for 
trial work, his experience, or his general compe- 
tency.’ 

These few words carry their own argu- 
ment, and repay thoughtful reading. They 
were preceded by a statement concerning con- 
gestion in the courts and consequent delay. 
The speaker had in mind especially his own 
field, Los Angeles County. He said: 

“Trials are deferred a year or more after the 
cases are at issue. Appeals are concluded two or 
three years after judgment, often resulting in 
reversals, with another trial, another appeal, 
sometimes another reversal, with the successful 
litigant in the end denied any substantial results 
of victory. More courts are added but they 
seem only to take up the slack for a period and 
then we lapse back in the old condition again, 
and with more trial courts, more congestion oc- 
curs in the appellate courts.” 

Mentioning then the fact that Los Angeles 
County has fifty superior court judges and 
thirty municipal court judges, Mr. Slosson 
said: 

“The burden of maintaining this great number 
of judges and their court staffs is heavy, yet the 
prospect seems to be that the volume of litigation 
will increase. While simplification of procedure 
and improvement of the mechanics of assigning 
cases will do something toward expediting cases 
in the courts, the possibilities in that direction 
are not, in my judgment, very considerable. The 
greatest possibilities are to be found in improv- 
ing the efficiency and increasing the industry of 


the judges and the members of the bar who try 
the cases.’ 


The argument tends hence to center on 
“the members of the bar who try the cases.” 
Reference is had to the absurd leniency in 
admitting to practice, especially in the case 
of lawyers who have practiced first in other 
states. The need for some sort of appren- 
ticeship to trial work is noted, a matter which 
has not as yet emerged in this country on any 





1A considerable part of the president’s address 
is available in the Los Angeles Bar Assoc. Bulletin, 
vol, VII, no. 2. 
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standardized basis. That there must be even- 
tually some measure of special fitness for 
trying contested cases is based on this argu- 
ment: 


“In earlier days, when life was a_ simpler 
matter, populations not so congested, and the 
volume of litigation relatively small, there was 
plenty of time to try lawsuits. Litigants who 
saw fit to entrust their lawsuits to inexperienced 
or incompetent lawyers were the only ones af- 
fected. If two or three days were taken to 
try a case that should have been tried in one, 
only the litigants and the lawyers engaged in it 
were concerned about it. Not so now. In our 
great city other litigants are now concerned by 
these delays. The trials of their cases are un- 
duly postponed when time is wasted in the trials 
preceding them. The public is concerned with 
the question of the efficiency of the courts when 
it must multiply its judicial machinery to take 
care of the thousands of lawsuits.” 

President Slosson chose to rest his case 
mainly on the genéral public benefits to flow 
from competently handled trials. There would 
of course be a material saving in the cost of 
administering justice; directly in saving time, 
and indirectly in preventing cases from be- 
ing instituted or in reaching trial which should 
never have been started. There would be 
fewer instances when appeal would be justi- 
fied and less disposition to risk money on an 
appeal. 

No complete statement of the advantages 
can be made at this time by any one person. 
It is intended here only to skim the surface. 
There should be a thorough consideration of 
this matter by a group of qualified investiga- 
tors. 


Our System of Trial and Error 

It may be suggested however that every 
competent judge who has had experience in 
a large city court will concur in the statement 
that the most obvious and the most galling 
feature of trials as we have them is the in- 
expertness of certain advocates. Commonly 
this inexpertness is the awkwardness of the 
novice who has had no training but who is 
freely permitted to indulge the hope that 
after banging around for a time at the ex- 
pense of clients he will master the ancient 
and difficult art of advocacy. Not often does 
this hope reach fruition. In many instances 
the lawyer gravitates into work which re- 
quires him to go into court only on rare 
occasions, or not at all. Sometimes the in- 
expertness is that of a lawyer of mature 
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years who has never had enough cases to 
acquire proficiency. Probably the most com- 
mon instance is of the lawyer who has had 
plenty of opportunity to learn but is con- 
stitutionally unfitted to acquire an art which 
makes such varied and profound demands 
for special talent as well as training. 

The complaint is universal that too many 
lawyers neglect the preparation of their cases. 
Of course many such should never have been 
admitted to practice, and others have never 
been rigorously trained to prepare cases as 
to facts and law. But even faithful prepara- 
tion is no guaranty of adequate presenta- 
tion. 

Parenthetically it may be said that inept 
judges, risen from the ranks of untrained 
practitioners, account in some measure for 
the bad habits of unskilled would-be advo- 
cates. They permit dubs to argue to absurd 
lengths on the simplest procedural questions. 
The half-trained judges cause the skilled prac- 
titioners the same nausea that the competent 
judges suffer from the half-trained lawyers. 
Our sympathy, however, should be for the 
judges; they have to take what comes and 
make the best of it; and all but the most 
hopeless of the judges soon become schooled 
in their end of the work. In most respects 
it takes only a modicum of talent and ac- 
quired skill to preside and rule while the 
work of the advocate in examining witnesses 
is the most exacting work in civil life, with 
the possible exception of surgery. 

Under our system any person admitted to 
practice may institute any action whatsoever 
in any court. There is no conceivable re- 
striction, even in sentiment or tradition, to 
prevent the most inexperienced or the most 
incapable practitioner, so-called, from ven- 
turing forth, and just such inexperienced and 
incapable persons do venture. They bring ac- 
tions which should never have been brought; 
they lead clients into trouble; they make the 
life of the judges miserable; and only a few 
of them emerge from this wasteful and un- 
social milieu as proficient trial lawyers. 

This is presenting the worst side of the pic- 
ture, but it is not overstatement. 

We have to consider also the choice made 
by the prudent lawyer, young or old. The 
novices who have a sense of responsibility, 
less egotism, or the capacity to learn from a 
few mistakes, work into trials cautiously. 
They get their period of training, similar in a 
way to the year of “deviling” which the young 
English barrister must experience. Instead 
of the year of intensive training, devoted to 
no other work, they assist in trials from time 
to time, with more or less skilled advocates, 
and find out eventually whether their talents 
justify specialization. But the naturally pru- 


dent and responsible are not the ones who 
force the adoption of restrictive rules. 

It is easy to postulate the ideal system, 
under which training for novices would be 
assured in all courts of record. It is easy 
to convince one that this would not only be 
better for the clients, with their superior 
interest, better for the public, which has, as 
President Slosson shows, a genuine interest, 
and finally better for the novice and for the 
bar. 

Then the query naturally arises, why is it, 
if there is so much good in training that we 
have none of it. And the answer is that we 
do recognize the need for training, and we 
have for a long time been slowly developing 
means for affording this training. The evolu- 
tion toward a competent trial bar has been in 
progress longer than any person can remem- 
ber. This evolution has been hampered by 
various obvious factors. In small communi- 
ties the matter largely takes care of itself. 
Clients there, for the most part, are able to 
choose their lawyers with assurance. In the 
larger cities the sophisticated clients take 
care of their interests pretty well. But the 
more pertinent facts lie within the purvieu 
of the bar itself. Here we find that young 
lawyers, obliged to find something to do, and 
finding no bars to freedom, are strongly 
tempted to plunge in and let their clients take 
the consequences. But not all yield to this 
temptation, by any means. As we raise the 
standards for admission we have a larger 
proportion of novices with a sense of respon- 
sibility. Such beginners are pleased to have 
experienced trial lawyers assume the risks 
and so secure their training without disasters. 

We observe too that the work of certain 
corporations which have many actions to de- 
fend, is entrusted to the most capable advo- 
cates that can be found, and some of these 
advocates become preceptors to novices. 


Two Profound Influences at Work 


Two profound influences have been shap- 
ing the practice of the law; one has made 
office practice increasingly important and 
profitable, opening careers to many of the 
most intellectually gifted lawyers; the other 
has led to the formation of large legal firms, 
equipped with specialists in order to serve 
clients with various interests. The former 
of these influences ignores the importance of 
advocacy, and tends to make it less an ob- 
ject of ambition on the part of lawyers. The 
larger gains are seen to be attached to the 
role of counsellor. And the successful coun- 
sellors soon reach the point where they can- 
not afford to devote time to the tedious and 
nerve-racking work of battling in the courts. 
The second influence has led to attaching 
specialists in advocacy to these large firms. 
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This matter of specialization in advocacy 
has been steadily gaining ground. It is al- 
ways so when there is a positive need for a 
special function. And, as is often the case 
when there is no conscious, professional in- 
terest involved, the evolution is lopsided. 


What we mean is that the real advocates 
of our times have not become class-conscious. 
This is largely due to the fact that many of 
them are established only as adjuncts to a 
legal firm which majors in office work, in 
taking care of client’s interests, and in suing 
only when other measures fail. 


There is a lesser reason for the failure of 
advocates to organize in the division between 
trial and appellate work. It is natural that 
there should be such a division. Under our 
system the trial of cases on appeal is utterly 
different from trial work in the jury court. 
And the trial of suits in chancery is more 
like appellate trials than trials in jury cases. 
So we find the advocates have strong attach- 
ments to clients and firms and very little 
common interest in their specialty. 


It would appear that there is a need for 
specialization in trial work for the good of 
litigants, for the better administration of jus- 
tice and that specialist advocates should 
emerge as an organized group. Their as- 
suming of a common responsibility would he 
primarily for their own benefit; but it would 
benefit clients, aid the courts and take care 
of the matter of training, which can be cared 
for in no other place but in the courtroom 
and with the preceptorship of an experienced 
advocate. 


The matter is not one for an easy solu- 
tion. There will be no early solution. The 
difficulties are deeply embedded in our system. 
A real advocate cannot devote a large share 
of his time to counselling clients. His talent 
is worth too much for that, or worth too 
little, we might say, when compared with the 
counsellor who does nothing else. The field 
is too broad for one man to excel in both 
ends, and there is not time enough for both 
kinds of activity. Each calls for total ab- 
sorption. The lawyer who elects for advo- 
cacy, at the present time, is usually obliged 
to associate. himself with counsellors who will 
bring him clients and perform part of the 
work of preparing cases. There will be a 
real specialization in advocacy only when the 
advocates can stand together and thus enable 
each to maintain himself independently. This 
would mean that counsellors, when they find 
litigation necessary, would: pick their advo- 
cate. That is the ideal situation in all but 
the smaller kinds of litigation. But counsel- 
lors cannot afford to turn their cases over 
to specialist advocates until they are assured 
that the advocates will be specialists only; 


they cannot risk losing their clients to the 
“trial lawyer” whom they call in. To put 
specialization in advocacy on a sound foot- 
ing there must be adherence to an ethical 
code which forbids the “stealing” of clients. 


The Specialist in Surgery 


In our days the medical profession has 
traversed pretty much the whole distance to- 
ward specialization in surgery. Who cannot 
remember the newspaper with its column of 
professional notices in which every medic 
appeared as “physician and surgeon.” It was 
only a few years after the medical profession 
acquired its emancipation through national 
organization that the College of Surgeons 
made its appearance, a voluntary organiza- 
tion of doctors who were able to prove their 
ability in surgery and who assumed success- 
fully to guarantee to the public that any one 
of their number would be proficient. ‘There 
was no law that forbade any physician from 
wielding the scalpel; there could be none. 
But the proficient surgeons professionalized 
their specialty. There was a social need which 
they met by organization. At the foundation of 
their organization was the refusal to admit any 
doctor until he had given proof of the per- 
formance of various serious operations under 
the eyes of a registered member of the Col- 
lege of Surgeons. The medical schools 
readily fell into line with this evolution. 
Wherever one may be, and however suddenly 
stricken, he need only demand that his opera- 
tion be by a member of the College of Sur- 
geons, and he will rest assured that he will 
receive competent treatment. There is com- 
plaint that the public has to pay more for 
operations, but this is an insignificant factor 
when compared with the matters at stake and 
the quality of the service rendered. 

Of course every suggestion of expertness 
in trial work provokes comparison with the 
English system. We believe that the English 
system is unfortunate in a fundamental re- 
spect in that it obliges the young student to 
decide at the outset whether he will try to 
become a solicitor or try to become a bar- 
rister. Once the choice is made there can be 
no revision. Five years of training will make 
the candidate a solicitor with a fair chance 
of earning a living and far more assurance 
that he may rise to affluence in his practice 
than obtains if he aspires to be a barrister. 
There are many highly paid solicitors and 
only a few successful barristers. 

If the bar is the object of ambition there 
comes first university training, both liberal 
and technical, then a year of deviling, which 
is the most valuable training afforded be- 
ginners in any branch of our profession. 
Then comes the crucial test as junior, a stage 
which only a few barristers ever emerge from 








as king’s counsel. The fact that there are 
comparatively few barristers who maintain 
themselves in practice, while there are many 
aspirants, indicates that a majority fade out 
after the years of preparation. This virtual 
retirement, or failure, whichever it be called, 
is due both to the competition from num- 
bers in a limited field and to lack of the 
qualifications essential to success. 

The solicitors try all the smaller causes in 
the county courts. In the important cases 
they take their pick of the bar. There is 
commonly more cost in this litigation as com- 
pared with our system, but this comparison 
ignores the losses which American clients 
suffer in needless trials, inexpert trials, fre- 
quent appeals, and so forth. And, since the 
percentage of cases settled is very large, 
there are comparatively few cases for the 
barristers to try, so the cost argument is a 
doubtful one. That there is a vast and in- 
calculable gain for what we often call juris- 
prudence is indisputable. Litigation is in the 
hands of experts from the counsellor to the 
judge. For only barristers are eligible to 
the bench in even the minor courts. 


Position of the Barrister 


The separation of functions under the Eng- 
lish system is no mere surface matter, or the 
survival of a quaint custom. It goes to the 
very foundations of success in the admin- 
istration of justice. 

With us commonly the client determines 
when there shall be a suit and employs a law- 
yer to begin it and carry it through. His 
motives are not always good, but he it is who 
decides whether it is worth his while to drag 
into court somebody against whom he holds 
a grudge. A lawyer who does not yield must 
enjoy economic independence or else have 
a high conception of his duty. We know as 
a fact there always are lawyers who will 
undertake work, however silly or ghoulish, 
for litigants unable to secure highminded at- 
torneys. This is most common in respect to 
defenses; many lawyers appear to assume that 
a litigant is as much entitled to defense in a 
civil action as in a criminal prosecution, and 
too many rent themselves out to delay justice 
for as long a time as possible. 

There are various reasons for complaint 
against a part of our bar, such as lack of 
education, lack of fitness, lack of training, 
lack of effective discipline and the contingent 
fee. But underneath all of these is the im- 
proper relationship between litigant and ad- 
vocate, which deprives the lawyer, unless he 
possesses moral stamina, of the independence 
which should be the outstanding character- 
istic of the minister of justice. This is the 
reason why procedure looms so large and is 
so perverted by the spirit of over-contentious- 
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ness. That is why a large part of the pro- 
fession in our country have never felt them- 
selves to be a part of the ministry of justice. 
They look upon themselves realistically as the 
hired champions, the paid gladiators, of in- 
dividual litigants. They are professional men 
only in possessing special knowledge and the 
right of audience in a court of record. Their 
allegiance to clients may be whole-souled, but 
too often it is intentionally employed to de- 
feat justice. Is there any sufficient reason 
why litigants should not learn to hate their 
opponent’s advocates? 

The English barrister can have no partner 
except as he shares as a partner in the honors 
of his profession. He can have no client, 
in our meaning of the word. He stands mid- 
way between the judge in his sacred office 
and the litigant he serves. This dual alle- 
giance, with its independence and its dignity, 
imposes checks on court and litigant alike. 
Whether the suit be won or lost the barrister 
must maintain his standing, which means that 
he must fairly support his client’s cause and 
honestly advise the court. He must maintain 
his standing or be shunned by solicitors bear- 
ing briefs. 

The only real question is whether one sys- 
tem or another best serves to submit a con- 
troversy fully and fairly to a competent bench 
for a prompt and just decision. The system 
which best serves the litigant is certain in 
any large view to be best for the lawyer. 

The one valid criticism of the English sys- 
tem, from the public viewpoint, appears to be 
in virtually barring every solicitor from 
taking the examination for admission to the 
bar. Much good material is thereby excluded. 
But the fact remains that enough good mate- 
rial exists. 

The art of the advocate confessedly can 
never be taught in any school. In all the 
larger cities we see young lawyers who hope 
to master trial work competing for positions 
as assistant prosecutors. The low salaries 
paid and the political nature of the prosecu- 
tor’s office make it inevitable that the state 
should be represented most commonly by ill- 
equipped advocates. But from this environ- 
ment emerge a considerable share of the cap- 
able trial lawyers in our times. And from 
the ranks of assistant state’s attorneys we are 
getting a considerable share of our city 
judges. The more ambitious ones become 
“career men,” capitalize the publicity of their 
work, and capture the political prizes. It is 
of course desirable that in the trial courts 
there should be judges who have had long 
experience in trying cases. Otherwise they 


are for a time at least mere bunglers. If 
they are too closely tied up with political 
groups that is the fault of our system of 
selection. 
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This essay was provoked by President 
Leonard Slosson’s address. Many of the 
ideas submitted have been talked about for 
years by trial lawyers. The literature of our 
field should not be a blank concerning such 
vital interests. The first submission made by 
the American Judicature Society, Bulletin I, 
dated January, 1914, went into the question, 
in a tentative way, but with some thorough- 
ness. 

Concerning the advantages of specialization 
the bulletin said: 


“These advantages are very great from the 
point of view of the individual. He has a 
chance for more agreeable work by reason of 
the specialization, and also an opportunity for 
greater profits. 

“From the point of view of the public the 
advantages are: 


(a) Specialization furnishes a service test for 
candidates for judgeships, since judges would 
be for the most part selected from those who 
specialize in the handling of contentious business 
in the courts. 

(b) The motives for expediting the work of 
the courts by lawyers are vastly increased. 1. The 
lawyer handling contentious business in the courts 
wishes to go ahead with trials as rapidly as 
possible, since his income depends upon doing 
this work. 2. The client wishes work in the 
courts done expeditiously because (in part) he 
is paying an expert for special services. 


(c) Greater assistance is rendered the court. 
Court and advocate can drive at the main point 
of controversy with the greatest speed. The 
advocate can eliminate much that he knows by 
experience to be not worth presenting without 
fear of injuring the client’s cause. 


(d) False and fraudulent claims and _ ill- 
founded suits are more easily than now to be 
discouraged because the advocate must protect 
his standing with the court. 

(e) Greater knowledge of the rules of the 
courts by the bar is developed and the criticism 
and scrutiny of the judge’s work is much closer 
and holds the judge much more in check than in 
the present system. 

(f{) There is better service to the client. 
1. Legal business is better attended to. 2. Liti- 
gation more quickly reached and disposed of. 

Better representation on the firing line in 
litigation. 

4. Better preparation for trial. 

(zg) Over-contentiousness would be reduced 
because the advocate must protect his standing 
with the court. 

(h) The objection that the separation of the 
advocate from the counselor is a bad thing is 
founded largely on the sentiment and pride of 
present members of the profession, all of whom 
call themselves members of the bar, and have 
freedom to range the courts when an¢ where 
they pleace. It is said also that a man who is 
in touch with the client’s entire affairs prepares 
a case better for trial. But even when an advo- 
cate is employed the client’s regular counselor 
has the chief burden of the case’s preparation 
and there is no reason why the advocate should 
not have the greatest freedom of intercourse 
with the client and the witnesses in preparing 
cases for trial. No canons of professional eti- 
quette should ever be allowed to keep the ad- 
vocate from direct contact with the client and 
his witnesses, or separate the counselor from 
easy conference with the advocate while in court. 
As for the counselor’s pride in having free 
audience in the court, that should not stand 
in the way of efficiency in the work of the courts 
and the service rendered clients. 


Features of English Bar Described 
California Lawyer, Who Is Also a Barrister, Tells Concisely of Differences 
in Profession and Modes of Selecting Judges 


Comparisons between the legal professions 
of the United States and of foreign countries 
are not readily made, except in the case of 
Canada, where the bar is practically on the 
same basis as in one of our states which has 
enacted an inclusive, compulsory bar act. 
The differences between the profession in our 
country and in England, and the differences 
in the modes of selecting judges are always 
of interest and have rarely been set forth as 
succinctly as in an article by Mr. R. M. Est- 
court, of Oakland, who is a member of the 
English Bar as well as the State Bar of 
California. The article, which follows, ap- 
peared in the October, 1931, number of the 
California State Bar Journal. 


The British procedure, to which I am about 
to allude, has grown up through at least five 
centuries, an outcome of the mediaeval Order 
of Knights Templar, to whose organization 


can be traced most of the existing customs. 
That it works well is beyond question. 

The methods of selection of judges, 
especially superior judges, in this state must 
present an unending wonder to persons fa- 
miliar with European procedure. 

We call our organization a State Bar. As 
a matter of fact it is in every respect what 
is known in England as “The Incorporated 
Law Society,” the self-governing body of 
attorneys (or “solicitors” as they are called), 
about 20,000 in number, presided over by the 
master of the rolls, who in the last resort 
at the request of the directors of the organ- 
ization performs the function of “striking off 
the rolls.” (Incidentally it may be mentioned 
that the master of the rolls is a supreme court 
judge receiving $40,000 per annum.) 

The “bar” of the British Empire is some- 
thing quite different. It consists of about 
3,000 members of a self-governing body or- 








ganized on the strictest trade union principles 
(e. g., to accept less than the minimum fee 
entails instant disbarment, although to work 
without any fee is permitted under a very 
ancient custom). It is often referred to as 
the most perfect trade union in the world. 
There is no appeal from a decision of its com- 
mittee. 

Members are admitted exactly as to a union. 
The four Inns of Court (Inner Temple, Mid- 
dle Temple, Lincoln’s Inn and Gray’s Inn) 
organize a Council of Legal Education. First 
one must be admitted as a student (actually 
an apprentice). A student must have had a 
university education and needs about $1,000 
for payment of fees. The educational quali- 
fication alone is not sufficient. He must be 
vouched for by two members of the bar as 
a “fit and proper person” to be admitted as a 
student. His record is looked into. It must 
be clear of even a scintilla of a shady trans- 
action. The necessary recommendation is not 
always obtainable. After admission the stu- 
dent proceeds with his legal education, tested 
from time to time by examination. At the 
end of twelve terms (four to a year) if he 
has obtained the certificate of the Council 
of Legal Education he can apply to be called 
to the bar. On this occasion he needs the 
recommendation of two benchers (members of 
the governing body) as to his fitness. With- 
out this recommendation all his previous ef- 
forst count for nothing. There is no appeal 
from the decision of the benchers. The tradi- 
tion of high probity is very strong. The 
courts have nothing to do with admissions or 
disbarment. 

After he is called he should be prepared to 
support himself, if need be, for several years 
by other means than practice, which usually 
comes slowly. One custom is to pay a fee 
(anything up to $5,000) to a barrister of 
large practice for permission to use his cham- 
bers and assist in the work going on, thereby 
acquiring experience. All his spare time is 
spent in court listening to cases, especially 
those conducted by his chief. If the youngster 
(they are all youngsters up to thirty years of 
age) has a relative or friend willing to accept 
him without fee, so much the better. 

There are six circuits held four times a 
year. All barristers, with or without prac- 
tice, should belong to a circuit and accom- 
pany the circuit on its travels. It affords 
opportunity of meeting judges in the intimacy 
of a bar mess, where after dinner the inner 
secrets of the cult are discussed with closed 
doors, and much humor. Often also someone 
unable to afford legal assistance appears in 
the circuit court. Then the judge selects from 
the briefless members a barrister to undertake 
the case for the minimum fee of $6. Many a 
reputation has started from such an oppor- 
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tunity. The conduct of such a case is critic- 
ally watched. If unusually successful, the 
aspiring practitioner may consider himself as 
“made.” Business will follow fast. The at- 
torneys are always on the watch to detect 
ability. 

At forty years or over a barrister may 
“apply for silk,” that is, permission to wear 
a silk gown instead of a stuff gown and 
attain the rank of King’s Counsel, the step- 
ping-stone to judicial office. The barrister 
with whom he has been “reading” is fre- 
quently a K. C. and in a position to suggest 
his employment as a “junior” in cases. A 
K. C. never appears alone; he always has a 
“junior” to assist. Thus occurs the desired 
opportunity to come before the public. A 
barrister cannot have any dealings with 
private individuals. He can only be employed 
by an attorney. A barrister cannot sue for 
a fee. If it is not paid to him he has no 
remedy whatever (this is a survival from the 
days of the Knights Templar, the original 
barristers), but usually the attorney pays the 
fee, being entitled to charge it to his client. 
Attorneys have very summary methods of 
recovering their costs through a taxing master, 


who has previously been an attorney. (Tax- 
ing masters receive $10,000 per annum.) 
No attorney can hold judicial office. The 


bar monopolizes all judicial appointments, as 
well as civil appointments involving judicial 
functions. There are far fewer judges than 
in this country. A _ superior judge com- 
mences at $25,000 per annum and is rarely 
appointed before fifty years of age, mostly 
later. Intellectually and legally he is head 
and shoulders taller than any pleader in his 
court. No pleader knows enough to be able 
to enlighten a judge. An English superior 
judge has all the case law at his finger tips. 
He never needs to ask pleaders to submit 
briefs. Also he never loses his temper. He 
is always able to genially show where the 
other man is wrong. If it is desired to ap- 
peal, notice is given there and then and the 
judge complies with a request to “make a 
note” of the point. On the appeal these notes 
form the basis of the decision. The notes are 
practically agreed to by the contending coun- 
sel in the trial court, so that nothing remains 
up above but to decide the point at issue. 
Often a verdict is taken subject to the decision 
of the point. That saves a new trial and re- 
examination of witnesses. If a pleader mis- 
conducts himself the matter is referred to the 
Inns of Court for discpline if necessary. But 
usually the pleader asks to be allowed to 
apologize there and then or at some sitting 
before the case gets to the benchers. In that 
way everything ends amicably. 

What is known as contempt of court rarely 
arises out of any such cases, but solely out 
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of press comments before hearing, or some 
attempted interference with the course of jus- 
tice. Dignity and tradition are all important. 

A judge never returns to private practice. 
He is either promoted to the appeal court 
($30,000 a year) or pleads ill health or other 
need to take his pension of $17,500 a year 
($20,000 a year for an appeal judge). He re- 
mains liable to be called upon for advising 
parliamentary committees and similar func- 
tions, always a high honor. The Lords of 
Appeal sit in the upper chamber of parlia- 
ment and often constitute the “Statute Law 
Revision Committee” which presents an an- 
nual report of obsolete statutes and sections of 
statutes which are thereupon struck off. 
Masses of enactments disappear in this way, 
thereby much simplifying procedure by elim- 
inating antiquated decisions. These retired 
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judges being men of immense experience make 
very short work of this weeding process. 
Where decisions have step by step strayed 
from the original intention of a statute until 
the whole atmosphere is filled with doubt, 
they wipe theni all out and establish one as 
the leading case to be followed in the future 
until fresh accretions arise. 

When a judge is required to be appointed 
the event has usually been thoroughly dis- 
cussed in legal and other journals; the public 
has already approved of certain prominent 
King’s Counsel on legal and ethical grounds. 
The prime minister consults with the benchers 
and two or three popular names are put be- 
fore the King who thus theoretically makes 
the appointment and always one that he is 
sure will meet with public approval, someone 
who has long ago earned public confidence. 


Foundation for Public Relations Work 


California Lawyers Told by Committee of Fifteen That Improper Conduct 
Brings Discredit Upon the Entire Profession 


Note—The article entitled Lawyers Pre- 
pare for Group Advertising which appeared 
in the April number of this JourRNAL has cre- 
ated considerable interest. We are fortunate 
in being able now to supplement this article 
by the following address prepared by Mr. 
Arnold Praeger, chairman of the state-wide 
committee of fifteen of the California State 
Bar, and delivered by him to lawyer audi- 
ences in Los Angeles County, where there are 
eighteen local bar associations. This address 
will be presented throughout the entire state 
at meetings of lawyers, thus living up to the 
principle of educating the practitioner as to 
the conduct and performance which must be 
established as a foundation for successful 
publicity among laymen.—Editor. 


The statewide committee of fifteen of th- 
state bar of California was appointed by the 
board of governors to inform the public con- 
cerning the functions and ideals of the legal 
profession. 

The necessity for this endeavor arises from 
the fact that the bar does not enjoy that 
degree of public confidence and respect to 
which it is justly entitled. 

Jerome Frank, in “Law and the 
Mind,” states: 


“The lay attitude toward lawyers is a com- 
pound of contradictions, a mingling of respect 
and derision. Although lawyers occupy leading 
positions in government and industry, although 
the public looks to them for guidance in meeting 
its most vital problems, yet concurrently it sncers 
at them as tricksters and quibblers. , 
layman, despite the fact that he constantly calls 
upon lawyers for advice on innumerous ques- 
tions, public and domestic, regards lawyers as 


Modern 


equivocators, artists in 
of chicane.” , 

This is a regrettable fact. 

There are two main causes for this condi- 
tion, namely, unprofessional conduct on the 
part of a limited number of lawyers, and 
ignorance on the part of the public of the 
great work that the bar of America is doing 
to improve the administration of justice and 
otherwise perform and live up to its various 
civic duties and obligations. It is our pur- 
pose to obviate both causes as far as it lies 
within our power to do so. 

There are 12,000 lawyers in the 
California, all of whom are members, of 
necessity, of the state bar. The activities of 
the statewide committee of fifteen directly 
concern every member of the profession in 
the state. Very little, if any, benefit can be 
xpected to result from the work of the com- 
mittee until more lawyers realize that the 
broad base of the committce’s endeavors rests 
squarely on the shoulders of every one of 
the attorneys of California, and that every 
one is individually responsible for the reputa- 
tion and welfare of the profession. 

The daily conduct of a great many of the 
members of the profession in all respects, and 
particularly with respect to their contact with 
the public and the courts, must be improved. 
The public judges us, as everyone is judged, 
by our actions and not by our protestations of 
uprighteousness. 

We are members of an ancient and honor- 
able calling, one that arose from necessity 
and has contributed in no small measure to 
the advancement of civilization. We are the 
high priests of justice, which is the founda- 


double-dealing, masters 


State of 
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tion of organized society. The very nature of 
our education and experience should enable 
us to circumscribe our actions and observe 
that high conception of ethical conduct that is 
requisite in a counselor and advocate. The 
traditions of our profession are such as to 
instil pride in everyone admitted to the sacred 
portals of our temple. There are entirely too 
few lawyers who comport themselves with 
these facts in mind, and the actions of those 
who do not result in disrespect and discredit 
upon all. 

Reliable information shows that there have 
been more lawyers disciplined in the State 
of California since the formation of th¢ 
State Bar in 1927 than were disciplined in 
the entire previous history of California. 
This is evidence of the fact that the or- 
ganized bar is endeavoring to do its duty 
within its own ranks and to expel from the 
profession those men who are unworthy to 
be members. The work, however, is not fin- 
ished. We must carry on a relentless fight 
against those members of the profession whose 
actions reflect discredit on the bar and we 
must let the public know that we are pre- 
pared to do it and that we are doing it. Every 
lawyer should be willing to lend a guiding 
hand to an erring brother, and every one 
should be willing to listen to the words of 
counsel and advice from another member of 
the profession sufficiently interested in its 
welfare to give counsel and advice. Con- 
sideration of the welfare of the profession 
and of the public interest requires that with- 
out fear or favor and overlooking the re- 
straints of friendly or other relationships, in- 
formation respecting the unprofessional con- 
duct of any member of the bar should be 
placed in the hands of the proper officials 
of the State Bar of California. 

Investigation of the methods employed in 
carrying on the outstanding public relations 
campaigns in this country indicates that in 
every case proper preparation was made with- 
in the organization to be affected and con- 
structive plans were adopted before the cam- 
paign was started. The ground has to be 
plowed and harrowed and the proper seeds 
sown before a satisfactory crop can be har- 
vested. We must plow and harrow our own 
ground and destroy the weeds of corrupt 
practice and unprofessional conduct and sow 
the seeds of the high ethical standards vol- 
untarily adopted by our profession for its 
guidance, before we can hope to gain and 
maintain public confidence and respect. 

In informing the public concerning the 
functions of the legal profession we must re- 
late the history of the profession, and that 
its birth was a necessity for social progress; 
that without the presentation of both sides 
of a controversy through able, honorable and 
zealous advocates, justice is seldom done. 
The public should know that the traditions 
and ideals of the craft are of the very highest 


and that it is the aim of the majority of law- 
yers to live up to and respect these high 
ideals and traditions. 

Some members of the bar have conceived 
the idea that it is the purpose of the state- 
wide committee of fifteen to “sell” the bar 
to the public. This term is and should be 
particularly obnoxious to a lawyer. It im- 
plies the use of methods that are and should 
be foreign to the mind of a professional man. 

Some think that it is the purpose of the 
committee to combat the activities of lay or- 
ganizations that are illegally practicing law. 
A few attorneys have been free-lancing in 
the press on this subject and have drawn the 
fire of the organizations in question, which 
has started a mild public controversy. In- 
estimable harm will be done by indulging in 
a controversy that has, as one of its primary 
objects on both sides, financial gain. Vig- 
orous and successful prosecution for viola- 
tions of the law in this respect is a differ- 
ent matter. Such matters are in the very 
able hands of committees appointed by the 
board of governors of the State Bar and 
its general counsel. 

The public does not know, and we must 
tell it, that the bar is interested in foster- 
ing the formation and maintenance of legal 
aid clinics for the assistance of the indigent; 
that the American Bar Association is ear- 
nestly working on matters of great public in- 
terest, among the most important of which 
is the enactment of uniform laws through- 
out the United States; that the American 
Law Institute is compiling the greatest legal 
work of all time, the Restatement of the 
Law; that the American Judicature Society 
is working for a closer coordination of the 
activities of lawyers throughout the coun- 
try; that our own State Bar, and the local 
bar associations in the state, are doing every- 
thing within their power to raise the stand- 
ard of requirements for admission to prac- 
tice law in California, and to improve the 
administration of justice in all its phases, 
all of which work is being carried on by 
lawyers who are devoting their time, energy 
and skill without compensation. We should 
explain the seeming mysteries and complexities 
of law. We should tell the public what we are 
doing—continuously—and let it draw its own 
conclusions as to whether or not we are per- 
forming a public service. 

If we work earnestly to improve condi- 
tions within our own ranks and are able to 
stimulate a closer observance of the canons 
of ethics and common honesty by the mem- 
bers of the bar in this state, and inform 
the public of the great work the bar as a 
whole is doing, in time we will make an 
impression and should gain some measure of 
public confidence and respect. 

The statewide committee of fifteen seeks 
the aid of all lawyers in the state to attain 
these objects. 








Canadian Bars Inventory Their Troubles 


One who reads the reports of the Canadian 
Bar Association finds that the profession there 
is concerned with several of the problems 
that stir the minds of lawyers on our side 
of the boundary. There are too many lawyers 
for the volume of work. Encroachments up- 
on the field of legal work have become seri- 
ous. There appears to be a need for a 
comprehensive study of crime and law en- 
forcement. But it should be said in respect 
to these problems that there is probably no 
state which is not worse off than any of the 
nine provinces. No person can be admitted 
to the bar without successfully completing a 
long and arduous course of studies. How to 
combine practical with academic training is 
the principal subject of controversy in Cana- 
da. The trend of opinion appears to be that 
the student should pass his bar examination 
at the close of his three years of schooling, 
and then be admitted after devoting one solid 
year to work as an articled clerk. The prac- 
ticing har is pretty well agreed that admission 
should be withheld until the applicant has re- 
ceived sufficient training to make him a safe 
consultant for clients. It is found that work 
in offices concurrent with law school study is 
prejudicial to the student, to his employer and 
to the college. 

In each of the nine provinces the lawyers 
constitute self-governing and inclusive bars. 
Management rests with the elected benchers. 
In recent years there has come about a co- 
operation between these nine law societies 
through an annual conference, held at the 
time and place of the Canadian Bar Associa- 
tion meeting. The Conference created com- 
mittees on encroachments and publicity, which 
jointly secured a large amount of information 
and opinion through a questionnaire. One 
learns from the report submitted that the 
annual bar fees vary through the provinces 
from $10 to $27. Various ways of favorably 
affecting public opinion were suggested. 
Among them was the proposal that a bar 
dinner be given when a judge of the high 
court is on circuit, guests to include local 
officials, prominent citizens, “and particularly 
the editor of the local paper, the latter to 
bring with him his best reporter.” It was 
also suggested that “the judges from the bench 
might be asked to help the education of the 
public by remarks-at trials, or to the grand 
jury. Again it is urged,” the report continues, 
“that there should be a campaign within the 
profession itself in which the lawyers should 
be constantly reminded that they must main- 
tain the highest possible service to the public.” 


Dignity in Lesser Tribunals 


It appears that the profession was almost 
unanimous in preferring that the judges of 
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the inferior courts require counsel to appear 
in gowns. Reasons assigned were, that “it 
would add to the prestige of the profession 
and make the court proceedings more digni- 
fied; a uniform has an influence on the wearer 
as well as on the public; it would impress 
the public with the advantage of having a 
trained man to represent them, before one of 
the same profession, and might prevent the 
collection agent from bringing actions and 
appearing in court; and it would create a 
better atmosphere in court and stimulate the 
junior members of the bar.” These reasons 
especially appeal to one who has an abhor- 
rence of a lawyer wearing a loud checked 
suit while on duty in the courtroom, Our 
lawyers, a generation ago, had to surrender 
the dignified frock coat to patent medicine 
vendors. The solution of the problem of dis- 
tinguishing the lawyer at the bar as a minister 
of justice, lies of course in the Canadian prac- 
tice of donning a black gown before entering 
court. And if this distinction of the lawyer 
and honor paid to the tribunal is appropriate 
in any courtroom, it is appropriate in the 
police courts, so called, of our large cities, 
where at ten in the morning, in the mixed 
group of misdemeanants, witnesses and law- 
yers, the latter can be recognized only through 
showing less decorum than the others. 


Dissatisfied With Routine Procedure 

In this searching of the professional mind 
for means to defend the bar against encroach- 
ments the questionnaire brought to light some 
very pointed criticisms of judicial procedure, 
more penetrating, perhaps, than lay criticism. 
The report says: 

“Ts it not possible that the mode of administer- 
ing justice by trials can be improved, at least 
so far as time and expense are concerned? Con- 
ditions and methods in other fields of human ac- 
tivity—in medicine, science, theology, agriculture, 
manufacturing and business, have all changed and 
progressed till we have ceased to wonder; but 
not so with the trial of lawsuits. They proceed 
as they did in our great-grandfather’s day, a 
pursuer and a defender, a solicitor for each 
contestant, a counsel for each, long and costly 
preparation on both sides, each holding back 
what he can to surprise the other at the trial, 
bad feelings between the litigants, and antiquated 
and elaborated methods of getting in evidence, 
and not always the best of feeling between op- 
posing lawyers. Finally a judgment which often 
pleases neither side and leaves the litigants ene- 
mies for the rest of their lives; then when the 
costs are taxed and paid, or are not collectible, 
the tension is worse; or it may be on appeal 
the trial judge is told that he was wrong in his 
law and a new trial is ordered and things are 
worse than ever, and this judge is also vexed; 
and when it is finally settled the litigants are 
financially in a serious condition—and this is what 
we call administering justice.” 











This peep into the affairs of our brethren 
to the north would not present a fair picture 
without comment to the effect that only about 
two hundred and sixty candidates are admitted 
to the bar annually in the entire Dominion; 
the profession has not been permitted to 
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divide and weaken itself by becoming hired 
employes of corporations which practice law 
illegally; and in every province the trial pro- 
cedure is, when compared with the best of 
our states, relatively simple, practical and 
prompt. 


The Probation Period and the Junior Bar 


The movement for higher educational 
standards for bar aspirants is marching on. 
The list of states which specify adequate 
preparation keeps increasing, and in the others 
there is a marked disposition to make exam- 
inations more thorough. We have a beginning 
in the filling up of one of the great gaps in 
the system by imposing limitations upon the 
number of attempts a candidate may make. 

Concurrent with this movement has been 
one for the discovery of moral defects in 
candidates. Something can be done by with- 
holding admission pending an investigation. 
This was naturally the first approach to this 
difficult subject. That the best technique de- 
veloped in such work proved to be inadequate 
led several years ago to the proposal that a 
probationary period be prescribed, of three 
or five years, at the end of which period the 
practitioner would be required to apply for 
full membership and face any objections which 
could be urged. 

So plausible has the probation proposal ap- 
peared that it has received the endorsements 
of many writers. But nowhere has it been 
adopted for application to the bar of an entire 
state. Some comments, critical and otherwise, 
may be in order. We may say that probation 
would stimulate the young practitioner to 
watch his step. He would be careful with 
whom he associated in litigation and would 
in most cases form good habits during the 
time when he was under the most severe 
temptations from the economic standpoint. 
On the other side, however, it must be pre- 
sumed that the court asked to grant full mem- 
bership in the bar after a period of three or 
five years of practice would be most reluctant 
to refuse. To be stricken from the roll at 
that stage would be just as severe a punish- 
ment, just as much a disgrace, as to be dis- 
barred in the conventional way. And we know 
that absolute disbarment is reserved for the 
most flagrant cases. Many instances are ob- 
servable when the safety of the public and 
the good of the profession call for disbar- 
ment and the courts (revealing their very hu- 
man traits) impose only the penalty of sus- 
pension. The one instance of resort to proba- 
tion is in a federal court district and it is no 
fair example of what is proposed. Striking 
from the rolls in such courts is not a public 
matter, and in many instances it would not 


be a severe penalty. These limitations do not 
constitute an objection for the employment of 
the plan in federal courts and it would appear 
quite reasonable that it should be adopted in 
all districts as a convenient mode for encour- 
aging ethical behavior and of disposing readily 
of those who prove unfaithful. 


New Attitude Is Seen 


Meanwhile the bar associations are begin- 
ning to take a different attitude toward noviti- 
ates from that which has been traditional. 
It was until recently assumed that young law- 
yers should establish themselves in their pro- 
fession before being admitted to the associa- 
tions. But now that a better trained body of 
young men is being admitted this tradition is 
breaking down, and the young men themselves 
have contributed in some places by organiz- 
ing independently. Then, in some associa- 
tions which have appreciated the good sense 
of inviting the young lawyers to membership 
immediately upon admission, they have been 
regimented in a section to which important 
duties have been allotted. Here we have a 
sensible, prophylactic program—one which 
surrounds the younger practitioners with the 
honors and responsibilities of bar activities, 
instructs them as to the needs of their pro- 
fession, and supplies the stimulating influence 
of acquaintanceship and co-operation. The 
relationship also strengthens the association 
because of the forward looking attitude of the 
undiscouraged junior. 

In thus accepting the young practitioner 
immediately upon his admission and giving 
an active part in the work to the bar there 
may be something far more effective as a dis- 
couragement of unethical practices than can 
be accorded by any formal, stand-offish and 
un-fraternal law or rule of court. There can 
be no better stimulant to the formation of 
good habits than the opinions of one’s col- 
leagues. For too long a time there has been 
no medium within which. opinion could de- 
velop. 

And, finally, it requires no statute and no 
rule of court to put this plan into effect. The 
young men are virtually awaiting the invitation 
from their local and state bars. It should be 
presented on the day of admission. Probably 


there should be a section for juniors and 
where there is such a section it should have 
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considerable autonomy as to the way it shall 
perform the duties assigned to it. One of 
those duties should be to interest and enroll 
all who are eligible. We do not suggest the 
age limit for the junior bar section, but sug- 
gest that it should not be placed so high as to 
include those who in fact have ceased to be 
juniors. But we do insist that these juniors 
should be given full voting powers in the as- 
sociation from the time of acceptance, whether 
their dues be equal to the dues of the older 
members, or less. 

The foregoing observations derive mainly 
from experiences in the Texas State Bar As- 
sociation and the Los Angeles Bar Associa- 
tion. As to the former readers are referred 
to the surprising developments recounted in 
this Journat, Vol. 15, No. 4, p. 104. In 
Los Angeles the junior bar appears to be 
functioning admirably. That it should take 
charge of entertainments is natural—and enter- 


tainments serve a very useful part in foster- 
ing acquaintance. But the junior bar of Los 
Angeles has been engaged in what deserve 
to be called major activities. About fifty 
members of the junior committee visited 
twenty-three high schools, under the auspices 
of the vocational guidance department of the 
board of education. Their object was “to ac- 
quaint the students with the problems con- 
fronting a young lawyer, the nature of an 
attorney’s work, the educational requirements 
for admission, and the advisability of under- 
taking the practice of the law.” 

Another important piece of work has been 
in hand. For the State Bar the juniors have 
submitted to all who have practiced less than 
three years a searching questionnaire concern- 
ing the earnings of young lawyers. Replies 
were received from eighty-six per cent of 
those who were solicited. 


News and Comment in Brief 


Waiver of Jury Binds State 

Readers interested in the waiver of jury 
trial in felony cases will observe the decision 
rendered by the Ohio court of appeals in State 
v. Winters. The law provides: “In all crim- 
inal cases pending in courts of record in 
this state, the defendant shall have the right 
to waive a trial by jury, and may, if he so 
elect, be tried by the court without a jury.” 
The court held that it was error to grant the 
state’s request for a jury trial after waiver 
by the respondent. 

In Illinois, under People v. Scornavache, 
the prosecution is given the right to insist 
on jury trial. This imposes a limitation on 
the right to waive jury trial conferred by a 
previous decision. The decision appears to 
have been made to meet a situation when the 
public feared that indicted politicians would 
receive judicial favors after waiving jury trial. 
Thus the prosecutor is made a check on the trial 
judge. It is to be presumed that instances will be 
rare when the prosecutor will insist on jury 
trial, though he may be tempted to do so in 
cases of great public interest as a means for 
keeping his name in the public prints. 





Law Clerks Effect Great Economy 

The great economy possible through the 
use of law clerks for appellate court judges 
has again been demonstrated in Oklahoma. 
According to the State Bar Journal for May, 
1932, the criminal court of appeals, which was 
provided with capable assistants at the time 
the Supreme Court was so equipped, is “prac- 
tically up to date.” In the year preceding 


June 1, 1932, this court handed down 374 
opinions, and closed the year, apparently, with 
but ten cases undecided in which briefs had 


been filed. For information concerning the 
pronounced success of this practice in the 
Oklahoma supreme court the reader is re- 
ferred to a full account by Chief Justice 
Lester published in this Journat for April, 
1932. 

The co-operation of the appellate courts 
with the policies of the State Bar of Okla- 
homa in getting rid of delay on appeal, which 
has been current for a number of years, 
shows what can be done when the profes- 
sion takes stock of its liabilities. 





Bar Membership Directory in Minnesota 


The fourth edition of the Official Mem- 
bership Directory of the Minnesota State Bar 
Association, published as a separate pamph- 
let, offers a suggestion to other associations. 
It contains the names of 1650 lawyers and 
judges. In a preface it is said that the di- 
rectory “should be utilized in forwarding busi- 
ness to any part of the state and in selecting 
local associate counsel. It furnishes an ac- 
curate listing of responsible attorneys.” The 
members living in Duluth, Minneapolis and 
St. Paul are listed separately with telephone 
numbers as well as street addresses, thus add- 
ing to the usefulness of the directory. 





Clearing House for Bar Members 

The Bar Association of the City of Boston 
has opened a new service for its members. 
What is called a clearing house has been 
established for the purpose of bringing to- 
gether lawyers secking positions and lawyers 
seeking assistants. By registering the names 
and needs of all who are interested the asso- 
ciation easily performs a service which is 
certain to be of use even in the dullest period. 











Bed Rock Provisions for Bar Act 

The committee of the Indiana State Bar 
Association, in reporting a first draft of a 
bar act, expressed the will to limit the act 
to six or seven sections. The central idea in 
the draft was to create a commission com- 
posed of both judges and lawyers and confer 
on it full authority to make, amend and repeal 
rules concerning the bar’s work and opera- 
tions. Of course the members of the com- 
mission were to be elected by the bar and 
for two year terms. One suggestion looking 
to brevity was that the act consist of but two 
sections as follows: 

By the first section create the commission and 
provide for its election by delegates from the 
several congressional districts of the state. 

“Sec. 2. Every person entitled to practice 
law in this state shall be a member of the State 
Bar and shall pay an annual license fee of $5.00 
to the commission, and shall be under its juris- 
diction as affects such practitioner’s professional 
conduct in every respect and in like manner as 
barristers at common law were under the juris- 
diction of the Benchers of the Inns of Court in 
England; which jurisdiction and authority shall 
be exercised by the commission by general and 
special rules, duly promulgated, as the com- 
mission shall determine.” 

The essence of state bar organization lies 
in inclusive membership, equal payments of 
dues and the choice by election of a govern- 
ing board or council. A bar starting with 
only the fundamental provisions would doubt- 
less speedily develop by rules (by-laws) all 
the regulations found desirable. 





How Many Examinations Should Be Allowed? 

The opinion has been expressed more than 
once in the JourNAL that it is unfair to candi- 
dates for bar admission to permit them to 
continue taking examinations over a period 
of a number of years. Two opportunities 
should be enough to test fitness, and if a 
third is given it should be by discretion and 
because of some unusual occurrence for which 
the applicant is not responsible. Statistics 
gathered in New York show that nearly every 
applicant will pass an examination finally if 
only given an unlimited number of trials. The 
complaint is that there are too many lawyers, 
and the logical answer to this is that ex- 
aminations should be competitive, resulting in 
admitting only a predetermined quota. Since 
logic is not always politic there should be at 
once a limitation on the number of tries an 
applicant is allowed to make, if only for his 
own welfare. It is no mercy to him that he 
be allowed to occupy a legal purgatory for a 
period of years. 

Under the rules made by the supreme court 
of New Jersey an applicant is restricted to 
four attempts, which is more merciful than 
the practice in states where indefinite struggle 
is permitted. 
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New rules for admission, which took effect 
Sept. 1, 1932, in California, seek to relieve 
this trouble by prolonging the time required 
for taking several examinations. How it will 
work out remains to be seen. It is a long 
range experiment, imposing a test of the unfit 


candidates’ perseverence. The rule is thus 
worded: 
“Any applicant who hereafter shall fail to 


pass at a first and second examination shall be 
ineligible to take a third examination until at 
least one examination has intervened, or to take 
a fourth examination until at least two exam- 
inations have thereafter intervened, or to take 
any examination after the fourth urtil at least 
three examinations have thereafter intervened.” 





Value of Approved Law Schools Shown 


Reports from bar examinations have gen- 
erally shown clearly the advantage to the ap- 
plicant of having prepared himself by a full 
course of study in an approved law school, 
but never so conclusively, perhaps, as in the 
case of a recent California examination. In 
that state the requirements for examination 
are low. All kinds of students apply, and re- 
apply. A comparison between the two general 
classes is afforded by the following report 
published in the California State Bar Journal 
for June, 1932. The facts here set forth may 
serve a good purpose when presented to 
preparatory school students who contemplate 
the study of law. 

“Of the 522 applicants who took the bar ex- 
aminations that were given simultaneously at 


. San Francisco and Los Angeles on February 15, 


16 and 17, 1932, only 20 per cent, or 105, were 
successful in passing. 

“The percentage of successes at the February 
examination was decidedly lower than at either 
the August, 1931, examination, when 301, or 39.8 
per cent, out of the 757 examined passed, or at 
the April, 1931, examination, when 243, or 43.4 
per cent, out of the 560 examinees were suc- 
cessful. 

“Seventy per cent was the passing grade at 
the February examination, but the papers of all 
applicants whose marks were within five per 
cent of the passing grade were re-examined to 
make certain that no applicant who possessed 
the requisite learning and ability had failed to 
pass. 

“An analysis of the results shows that 322, 
or 62 per cent, of the applicants had been pre- 
viously examined and had failed, of whom one- 
half had failed at least twice before and some 
four and even six and seven times. Of these 
repeaters, only 101% per cent passed the Feb- 
ruary examination. 

“Of the 200 applicants not previously exam- 
ined, 62 had degrees from California law schools. 
Thirty-four of these had degrees from evening 
or part-time schools of whom 15 per cent passed. 
One hundred per cent of the applicants holding 
degrees from full-time California law schools 
approved by the American Bar Association, who 
took the examination for the first time, passed.” 
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Should Trial Judge Question Witnesses? 


Speaking about the trial judge’s part in 
litigation, Judge John B. Sanborn, of the 
United States District Court, said a number 
of things deserving of commendation. The 
full text of his address is to be found in a 
Bulletin of the University of Minnesota, Vol. 
XXXIV, No. 17. There are a good many 
trial judges who need to absorb what he said 
in respect to the power and duty of the court 
to elicit evidence under certain conditions. 
The Oregon decision admonishing the trial 
judge to copy the lowly oyster is not law in 
other jurisdictions. A better rule is laid down 
by Judge Sanborn in the following para- 
graphs: 

“The greatest amount of time consumed in 
litigation is taken up with the trial of jury cases. 
The time was when the lawyers, after having 
carefully selected the twelve least intelligent per- 
sons on the panel, did their best to see that all 
matters of evidence which might be of any pos- 
sible assistance to them in deciding the case, 
were carefully suppressed, It is still true that 
some members of the bar and a great many 
other people look upon a jury trial as one of 
our major indoor sporting events, and there are 
speculative features which encourage that idea. 
However, from our standpoint, any trial is 
merely a method of ascertaining the truth with 
reference to a particular matter. That should 
be the attitude of counsel; it is their attitude 
in many instances. There has always been a great 
difference of opinion as to the extent to which 
a trial judge should participate in any lawsuit 
being tried before him. The lawyers rightfully 
object to having the conduct of the case taken 
away from them. I think that, ordinarily, they have 
no objection to a judge, in the trial of a jury- 
waived or equity case, making such inquiries 
from the witnesses as he desires—and perhaps 
welcome it. In the trial of a jury case, such 
interference by the judge is sometimes thought 
by counsel to be improper. However, as has 
been stated before, the purpose of the trial is to 
get at the facts, and certainly a trial judge should 
not only permit a jury to have all of the evi- 
dence which can be admitted under the rules 
of evidence, but should endeavor himself to elicit 
evidence, not elicited by counsel, which he would 
want to have possession of himself if he were 
acting as a trier of the facts. It frequently 
occurs that, in dealing with certain classes of 
witnesses, counsel on both sides are hesitant in 
asking questions, for fear that the answers will 
not be favorable. A judge can frequently be 
of assistance—to a jury at any rate—by supple- 
menting the examination of counsel. While a 


judge should always be careful to maintain an 
absolutely impartial attitude in asking questions 
of witnesses, as well as in every other respect, 
there is every reason why he should endeavor 
to see to it that the jury has before it all avail- 
able evidence essential to a determination of the 
questions of fact which are to be submitted to it. 
“When a case is fully and fairly tried upon its 
merits, and both sides have been given all the 
opportunity which the law permits to substanti- 
ate their respective claims, the party who loses 
may not agree with the result, but he usually 
feels that he received fair treatment and is likely 
to accept, with resignation, the outcome. A re- 
sult obtained, however, by the suppression of 
important evidence—a failure to bring out all 
the facts—or which is based upon anything 
savoring of sharp practice or trickery, is likely 
to result in a new trial or a reversal on ap- 
peal; and, even if it does not, it results in 
creating dissatisfaction with the courts.” 





Information for High School Students 


For the past month the members of the Junior 
Bar Committee have been engaged in visiting 
the junior high schools:and high schools of the 
city, speaking to the students on the law as a 
profession. The purpose of these talks, given 
under the auspices of the Vocational Guidance 
Department of the Los Angeles Board of Edu- 
cation, was to acquaint the students with the 
problems confronting the young lawyer, the 
nature of an attorney’s work, the educational 
requirements for admission, and the advisability 


of undertaking the practice of the law.” Los 
Angeles Bar Association Journal, June 16, 1932. 
In Illinois the State Bar Association en- 


tered upon this work in a less direct manner, 
under the direction of Mr. Paul O’Donnell, 
as told in this JournaL for August. There 
is no reason, however, why live local asso- 
ciations should not undertake it and give it 
a test. It may be presumed that students 
having a suspicion that nature intended them 
to enter the temple of justice would listen 
to these practical addresses with keen in- 
terest. It is too early to learn whether full 
information may serve to lessen the number 
of applicants for admission to a crowded 
profession, but it is certain that good will be 
accomplished by setting forth the need for 
prolonged and thorough preparation. 

Fifty of the younger practitioners of the 
Los Angeles bar participated in this recent 
work, speaking to classes in twenty-three 
schools. 


Readers of this Journal may easily render a service to their 
profession by sending to the American Judicature Society the 
names of lawyers and judges who are interested in the problems 
herein discussed. To all such the Journal will be sent free. 
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